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IN THE UNI TED STATES DI STRI CT COURT FOR THE
NORTHERN DI STRI CT OF OKLAHOVA

W A DREWEDMONDSQN, in his )
capacity as ATTORNEY GENERAL )
OF THE STATE OF OKLAHOVA and )
OKLAHOVA SECRETARY OF THE )
ENVI RONVENT C. M LES TOLBERT,)
in his capacity as the )
TRUSTEE FOR NATURAL RESQURCES)
FOR THE STATE OF OKLAHOMWA, )

)
Plaintiff, )

)
VS. ) 4: 05- CV- 00329- TCK- SAJ
)
TYSON FOODS, INC., et al, )
)
Def endant s. )
THE VI DECTAPED DEPOSI TI ON OF
ROBERT TAYLOR, PhD, produced as a wi tness on
behal f of the Defendants in the above styled and
nunbered cause, taken on the 15th day of July, 2008,
inthe Cty of Tulsa, County of Tulsa, State of
Okl ahorma, before ne, Lisa A Steinneyer, a Certified
Short hand Reporter, duly certified under and by
virtue of the laws of the State of k|l ahonsa.
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(Wher eupon, the deposition began at

9:00 a.m)

VI DEOGRAPHER: W are now on the Record for
t he deposition of Dr. Robert Taylor. Today is July
15th, 2008. The tine is 8:59 am Wuld counsel
pl ease identify thensel ves for the Record?

MR ELRCD: John Elrod for Simmons.

MR BASSETT: Wody Bassett for the
Ceorge' s def endants.

MR HI XON: Philip H xon for Peterson
Far rs.

MR TUCKER  Colin Tucker for Cargill and
Cargill Turkey Production.

MR R GES: Jennifer?

M5. GRIFFIN  Jennifer Giffin for WIIlow
Br ook Foods.

MR RIGES: David Riggs for the State of
| ahoma.

M5. XIDIS: dCdaire Xidis for the State of
| ahoma.

VI DEOGRAPHER: Thank you. The witness nmay
be sworn in.

ROBERT TAYLOR, PhD

having first been duly sworn to testify the truth,

the whole truth and nothing but the truth, testified

08: 59AM

08: 59AM

08: 59AM
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as foll ows:
Dl RECT EXAM NATI ON

BY MR ELROD

Q Dr. Taylor, how are you this norning?
A I''mfine.
Q Ckay. | want to start by asking you what you

have done since, two things, your previous report
and your testinony at the Pl hearing, and if you did
not hi ng between your previous report and the
testinmony at the Pl hearing other than prepare for
the PI hearing, then, you know, we don't need to go
into that, but I want to know what you've done
basically since your first time around.

A Since this May report, | received WII| ow Brook
docunents and | reviewed, quickly reviewed the
contracts and | ooked at sone of the Agri Stats but
not nost of the other material, and | went back and
| ooked at some of the University of Arkansas crop
cost of production budgets that are on the Internet.
That's all | can recall doing that was not covered
in the report and the docunent production

Q What did you do then since the Pl hearing and
t he present report?

A Bet ween the Pl hearing --

Q Your previous testinmony and the present

09: 00AM

09: 00AM

09: 00AM

09: 00AM

09: 01AM
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report.
A Wrked on the present report.
Q Al right, and did you -- well, tell me what

you did in terns of research, |ooking at new
docunents, |ooking at new information

A In terns of research, | went back and | ooked
nore carefully at all of the contracts | had.

went back and | ooked at sonme of the ag econ studies
and then uncovered sonme newer studies that are cited

in the May report.

Q Anyt hi ng el se?
A Not hi ng comes to nind
Q Tell me the approxi mate nunber of hours that

you spent on this project frombetween the P

hearing testinony and the present tine.

A | did not keep a running tally on that. | can
| ook on ny spreadsheet and give it to you, but maybe
100 hours.

Q Ckay. Did you conduct any interviews of

peopl e during that period of tinme?

A | did not interview any people during that
time.
Ckay.
A That | can recall right now
Q Now, what specifically about WIIow Brook were

09: 01AM

09: 01AM

09: 02AM

09: 02AM

09: 02AM
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you | ooki ng at?

A Sinply their contracts.

Q Their grower contracts?

A Grower contracts, yes.

Q And why were you focusing on WIIlow Brook in

terms of grower contracts?

A For conpl eteness. In the sunmary covered in
my May report, | did not have WI I ow Brook contracts
to | ook at.

Q Was there anything about the WII ow Brook

contracts that you deened significant in ternms of
the opinions you' re offering in your present report?
A The only thing | noticed in the contracts is
they did not specifically address responsibility for
poultry waste and used litter --

Q Anyt hi ng el se?

A -- while recent contracts for the other

def endant s di d.

Q Al right.
A That's really all | noticed
Q And did you | ook at contracts for -- between

ot her conpani es and growers since the Pl hearing?
A Recently | received in the mail unsolicited a
Pilgrims Pride contract froma north Al abama

gr ower .

09: 03AM

09: 03AM

09: 03AM

09: 03AM

09: 04AM
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Q And you don't know who sent it to you?

A | know who sent it to nme. | don't recall his
nane now. | think | saved the envel ope.

Q Well, who sent it to you and why?

A Trying to think of his name. |t just doesn't
cone, but | can get it for you. | saved the

envel ope. | have never personally met him He has

called ne a time or two and commented on ny first
report done at Auburn on restoring econom c health
to contract poultry production, and | really know

not hi ng about him

Q Is he a grower?

A He is a grower.

Q Wth Pilgrims Pride?

A Apparently.

Q And if you would provide his name and contact
information to M. Riggs, | would appreciate it.

A Ckay, sure.

Q So you had no communications with him you

just opened the nail one day and here was this
unsolicited Pilgrims Pride contract?

A He called nme and thanked nme for ny report and
said that he was sending nme the latest contract. |
did not solicit it.

Q Ckay. Did -- are you under the inpression

09: 04AM

09: 05AM

09: 05AM

09: 05AM

09: 05AM
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that Pilgrims Pride had just changed sonme of the
parts of their contract or did he want to show you
changes?

A He had just highlighted some areas of concern
Q And what were those as best you can recal

ri ght now?

A | don't even recall. | kind of glanced at it
and put it down on ny desk and it's another contract
and it was not relevant to this litigation.

Q What have you done in terns of |ooking at Agri
Stats since the Pl hearing?

A | have | ooked at two of the WI I ow Brook Agri
Stats the two plaintiff attorneys sent me. One is
for the beginning of the series and one is for the
end, and seens like it was April of '06 and Novenber
of '07 and -- for turkey, and | looked primarily at
the feed hauling cost breakdown.

Q Anyt hing el se that you | ooked at in terns of
the WIIlow Brook Agri Stats?

A | don't think so. | flipped through it, and
it's the standard format that |'ve seen before and
went to the feed delivery departrment and | | ooked at
the -- or the feed section of it and | ooked at their
breakout of feed hauling costs and | ooked at the

wages and benefits paid to their feed truck drivers.

09: 06AM

09: 06AM

09: 06AM

09: 07AM

09: 07AM
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| did not specifically | ook at WIIow Brook for any
of it. | looked at Region 52, Agri Stats Region 52
averages for those two nonthly time periods.

Q Agri Stats reports anonymously? | mean let ne
restate that. They don't declare what conpanies are
reporting on any particular line; is that true?

A They give highly detailed information for each
conpl ex. They do not identify conpl exes for other

i ntegrators by nane.

Q Ckay.

A But there is a cover sheet that lists the
participating integrators in each region

Q Al right, and Region 52 enconpasses what
geogr aphy?

A It's this part of Arkansas. | think they say
nort hwest Arkansas, southeast M ssouri, but
presunably it also includes this corner of Cklahoma.
Q But when you were -- you knew the WI I ow Brook
i nformati on because it was so identified; is that
true?

A They list all of the participating conpl exes.
For that conpany, in this case WIIow Brook, there
will be sone identifier for WIIow Brook, but

didn't look at that. | sinply |ooked at the Region

52 aver age.

09: 08AM

09: 08AM

09: 08AM

09: 09AM

09: 09AM
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Q So let ne nake sure |'ve got this straight.
You weren't looking at WI I ow Brook information
necessarily; you sinply received the Agri Stats from
Regi on 52 fromthose two nonths from WI 1| ow Brook as
part of this case?

A Yes, and all other regions.

Q Ckay. So what you were | ooking at was Agri
Stats information for various conpl exes in northwest
Arkansas, northeast Okl ahoma, sout heast M ssouri

wi thout being able to identify any particul ar piece
of information to a particul ar conpany?

A Except for WIlow Brook, but | didn't |ook at
it, but I could have. | know | can go back and
identify it.

Q And you were focusing on feed hauling costs?
A Just feed hauling costs and wages and benefits
for feed truck drivers.

Q What was the reason you were focusing on that
i nformation?

A Which part? The feed hauling costs?

Q Yes, sir.

A Because, as you know, part of ny study deals
with hauling litter, and | wanted to put those

haul i ng costs in perspective relative to feed

haul i ng costs even though it's not exactly the same

09: 09AM

09: 09AM

09: 10AM

09: 10AM

09: 10AM
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1 and specifically to look at the fuel conponent of
2 haul i ng costs because fuel has gone up so nmuch
3 recently, even since | did this My report.
4 Q So if | understand your testinobny, you were
5 | ooking at feed hauling costs, especially the fuel 09: 10AM
6 conponent, as part of your analysis of litter
7 transportation costs; is that true?
8 A Just to get sone perspective on it.
9 Q And how did you use that information in regard
10 to translating to litter hauling costs? 09: 11AM
11 A | really didn't. | didn't use it in
12 estimating litter hauling costs, but on a per ton
13 per mle basis, the feed hauling cost nunbers are
14 conparable to those | have referenced in nmy My
15 report. 09: 11AM
16 Q What is the weight capacity of a typical
17 incoming feed truck -- I'msorry. You' re not
18 tal ki ng about feed brought in fromlowa to Kansas to
19 the feed mll; you' re talking about transportation
20 fromthe mll to the grower? 09: 11AM
21 A Fromthe feed nill to the grower.
22 Q What is the tonnage capacity of those feed
23 trucks?
24 A | don't know.
25 Q And what is the typical tonnage capacity of a 09: 11AM
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litter hauling truck, one transporting litter out of
a wat er shed?

A The nunbers |'ve seen are 23 to 26 tons.
That's for hauling loose litter

Q And this may sound sinplistic, and it probably
is, but would it not be true that the average nile
per gallon consuned by a hauling truck would vary
with the weight that's on that truck, |ess fue

ef ficiency when you are pulling nore weight, do you
not, than when you are pulling | ess weight?

A There are sone slight differences, yes.

Q Did you take those into consideration?

A | just sinply | ooked at the truck hauling cost
they report per ton cost. They report nileage
driven, and | put that on a per nile basis, which
woul d be per mle per ton to see if it was way out
of line with the assunptions |'ve nade about the
litter hauling costs, and it was not. That's all |
did with it.

Q What about the University of Arkansas crop
cost budgets; what did you | ook at there? Strike
that. Wat were the nonths that you | ooked at for
Agri Stats?

A It was the first and the last of the series.

It's ny understanding it was the first and the | ast

09: 12AM

09: 12AM

09: 12AM

09: 13AM

09: 13AM
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1 and, as | recall, it was April '06 and Novenber 'O07.
2 Q Thank you. Now, what was it that you | ooked
3 at regarding University of Arkansas crop cost
4 budget s?
5 A I went back and tried to find sone ol der ones 09: 13AM
6 and found the one for 2007 budget, which was done in
7 '"06 for rice, and then | | ooked at fertilizer,
8 rel ooked at fertilizer application rates for other
9 delta crops.
10 Q For what purpose? 09: 14AM
11 A Well, the Carreira study, where they set up a
12 big optinization nodel to | ook at hauli ng waste out
13 of the IRW found that all went to rice and not to
14 cotton or corn or so forth, and | just wanted to
15 refresh ny menory about the rates of application on 09: 14AM
16 those other crops to see if, you know, it was cl ose
17 or far renoved fromthe rice rates.
18 Q To determ ne whether there may be markets in
19 east Arkansas for |and application of other crops
20 than rice? 09: 14AM
21 A Yes.
22 Q Any ot her purpose?
23 A No.
24 Q What were your conclusions in that regard?
25 A Not hi ng surprising there. Corn is an 09: 15AM
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i ntensive user of nitrogen, and the P and K
application rates are conparable, if not higher
than rice. Soybeans, they generally apply no

ni trogen because it's a | egum nous crop and fixes
its own nitrogen. So nitrogen in poultry waste
woul d not have val ue applied to soybeans. Sonetines
they apply a little starter nitrogen

Q What about phosphorus; would it have value to
soybeans?

A Yes.

Q | butted in. You were getting ready to talk
about some other crop, too. Corn?

A Soybeans, grain sorghum cotton, and | don't
recall all the nunbers but certainly corn, grain
sorghum and cotton -- well, corn and grain sorghum
are intensive users of nitrogen. They have pretty
hi gh application rates for nitrogen. As | recall
the Prate was simlar to rice, and on sone of them
the K application rate was even higher than on rice.
Q Is it your opinion or inpression that all of
t hese crops that you just nentioned coul d benefit
fromchicken litter?

A That is generally -- that is generally
consistent with lots of research done in |Iand grant

universities up to a point, but the Carreira study

09: 15AM

09: 15AM

09: 16AM

09: 16AM

09: 16AM
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1 found that the optiml use was on rice, so that
2 woul d be the best use of it, and then corn or cotton
3 somewhat behind rice, and either because of |ocation
4 in the delta or --
5 Q Have you deternined -- excuse ne. o ahead. 09: 17AM
6 A And soybeans, which would be rmuch further down
7 because they sinply don't need the nitrogen, or if
8 they do, it's just a starter shot of applied
9 ni trogen.
10 Q D d you reach any concl usi ons regarding 09: 17AM
11 whet her there's market resistance of any kind in
12 east Arkansas to the use of chicken litter?
13 A | did not research that. The Arkansas ag
14 econom sts have | ooked into that and done surveys,
15 and when the surveys were done, they found sone 09: 18AM
16 resi stance.
17 Q And which studies are you referring to?
18 A | don't recall the specific ones.
19 Q Can you take a look and tell ne right now what
20 Uni versity of Arkansas study you're tal king about? 09: 18AM
21 A The Carreira, Goodwi n and Hanm 2006 article is
22 one of those, and in a way the Guru and Goodwi n 2004
23 article touched on it. The Parker study | ooked at
24 it for a different region.
25 Q What year was Parker? 09: 19AM
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A ' 04.
Q Any ot hers?
A | think there's others in the docunents |
produced but | don't specifically recall them
Q Dr. Taylor, did you conduct your own 09: 19AM
i nvestigation or are you relying on the work of
others in regard to this issue of potential market
resi stance?
A It's something |'ve talked with scientists
about on and off for an extended period goi ng back 09: 19AM
I ong before | becanme involved in this litigation.
Q Have you tal ked to Sheri Herron about these
i ssues?
A | have not.
Q Do you know who she is? 09: 19AM
A BVP?
Q Yes, sir.
A | know of her. That's all.
Q And do you know they're facilitating the
haul i ng of probably the nost export of chicken 09: 19AM
litter fromthe IRWthan any other entity; are you
aware of that?
A | have seen the nunbers for BMP exports and
for George's. 1've not seen others.
Q Do you know BMPs facilitates the hauling for 09: 20AM
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1 export hauling for all of the defendants in this
2 case; are you aware of that?
3 A That is my understandi ng.
4 Q Ckay, or many of the defendants in this case?
5 A Uh- huh. 09: 20AM
6 Q So they're nunbers, in quote, would be
7 i ncorporated into BV s nunbers; is that true?
8 A | don't know. The nunmbers | saw were from
9 anot her expert's report, and they reported BVMP and
10 they reported George's. | don't recall whether the 09: 20AM
11 Ceorge's nunbers were included in the BVMP nunbers or
12 not .
13 Q Have you conducted any sort of a study
14 regardi ng the George's export activities?
15 A | have not. 09: 21AM
16 Q Do you know who their narkets are?
17 A | do not.
18 Q Do you know anything at all about the George's
19 export, litter export history?
20 A The history |I recall is fromthe data | just 09: 21AM
21 menti oned that showed for both of themin like '03
22 or '04. The first year of nunbers that | saw, it
23 was a fairly snmall percent of the total waste
24 generated in the IRW and for '06, which | think, as
25 | recall, was the last year it was up near 20 09: 21AM
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per cent .

Q Do you know anything, Dr. Taylor, about the

| ogi stical conplexity of exporting litter to east

Ar kansas?

A Well, as indicated by the Carreira study, you
need a central collection point, and then you woul d
haul it over, possibly go ahead and haul it over to
the delta near where it woul d be used, and then
you'd unload it and then the applicator truck would
load it up and go apply it, so --

Q Hub and spoke?

A | have not | ooked at the technol ogy of that.
Q But what you are describing is a hub and spoke
concept; right?

A Ch, okay. For -- | thought you neant the
spreader.

Q No.

A Coul dn't nmake the connection there. Yeah
there woul d be a central hub and spokes going out to
i ndi vidual growers that would be a collection point
in the IRWand then possibly anot her hub and spoke
in the delta farniand area.

Q Have you conducted any sort of a study or
reached any concl usi ons regardi ng the cost

efficiencies attendant to handling litter tw ce or

09: 21AM

09: 22AM

09: 22AM

09: 22AM

09: 22AM
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three times as opposed to directly hauling fromthe
house to the ultimate end user?
A In the Carreira study -- | want to refer to it
as Goodwin. The Carreira study, you know, they have
cost in for |oading and unl oadi ng and cl eani ng and 09: 23AM
storage in a hoop building and unload litter to a
spreader and application and di sking and all of
that. It seens to be a very thorough study.
Q Just refer to the page of your report that
you' re | ooking at. 09: 23AM
A It's Table 2, Page 36.
Q So Table 2 on Page 36 is lifted fromthe
Carreira Goodwi n study and placed in your report; is
that true?
A That is correct. 09: 23AM
Q Is it also true that you don't know whet her
any of the integrator defendants in this case
utilize that nodel in transporting litter out of the
| RWp
A | don't see the connection with this nodel and 09: 24AM
litter transporting.
Q | thought that's what we were tal ki ng about.
My question to you is this --
A Ask agai n, please.
Q Ckay. It is true that you don't know whet her 09: 24AM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 22 of 190

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

22
any of the integrator defendants in this case or
BWMPs, Inc., utilize the H L. Goodwin nodel in Table
2 as the nmeans to transport litter out of the
wat ershed to its end user?
A That is correct. 09: 24AM
Q You do not know?
A | do not know.
Q So you do not know whether the Goodw n nodel
on Table 2 is actually used in the real world?
A | do not know if the systemthey set up -- you 09: 24AM
call it a nodel.
Q I"'msorry, | thought you called it a nodel.
A Model has a different neaning -- nany
di fferent neani ngs.
Q That's for sure. W now agree on one thing. 09: 25AM
A Ckay. | do not know if the systemthey have
in mnd here, including office and scal es and the
infrastructure and in your words hub and spoke, is
exactly what or simlar to what BMP does.
Q Ckay. Now, you testified, Dr. Taylor, that 09: 25AM
since the Pl hearing, you' ve |ooked at contracts, ag
econom ¢ studi es and near studies. Let's take those
one at a time. Wat contracts have you | ooked at
since the Pl study?
A W1l ow Brook only. 09: 26 AM
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Q Ckay, and that's per your previous testinony
just a few m nutes ago?

A Yes.

Q What ag econ studies have you | ooked at since
the Pl hearing?

A I went back and | ooked at the ones that |
cited in the May report, and the -- that's --

Q Ckay. Wthout |ooking at the May report right
now, we're tal king about 3 or 33 studies? |If
there's just a few, let's talk about what they are
right now |If there's a huge nunber, then |I don't
want to do that.

A | certainly went back and | ooked at the
Carreira study that | used information from and
there are a couple of other studies by the

Uni versity of Arkansas ag economi st that | | ooked
at, and there was a USDA report, a big thick one,
that had one page in it that gave a hauling cost for
litter. | |looked at that, and there's a Carreira, |
think it's Carreira. |It's the Arkansas ag econ
group study of using litter on cotton that | have

| ooked at, and | | ooked back at the Ckl ahoma State
study by Stoecker and others for the ESWwhere they
provided estinmates of litter transportation costs.

Q Ckay, and was the end purpose of this exercise

09: 26AM

09: 26AM

09: 27AM

09: 27AM

09: 28AM
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on your part to provide you sufficient information
to opine as to what | think you called the costs
t hat the conpani es have avoi ded historically over
the years by not hauling litter out of the
wat er shed; is that true? 09: 28AM
A Yes.
Q Any ot her purpose for the -- your perusing
t hese studies?
A No, not that | can think of.
Q Al right. Let's start in with ny hen 09: 28AM
scratchings. Go to Page 2, please, if you would of
your report, Doctor. For your information and the
information of the other attorneys in the room |I'm
going to start working through your report asking
guesti ons about things that -- 09: 29AM
A Ckay.
Q -- | decided I wanted to ask questions about.
Paragraph 5 on Page 2 you tal k about early in your
prof essi onal career you conducted substantive
research on plant nutrients as water pollutants. | 09: 29AM
think we went into that in your previous testinony,
but it's easier for me to ask these questions again
than it is to, quite frankly, go all the way back
t hrough your testinony.
A Ckay. 09: 29AM
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Q Tell me -- give me the nickel tour of what it
was and when you did it in this regard.

A Fi ni shed up my PhD at the University of

M ssouri in 1972 and was hired at the University of
Il'linois as a post doc on a Rockefeller Foundation
grant on nitrogen as an environnental quality
factor. There was a brother or sister grant to
Cornell that dealt a lot nmore with other nutrients,
and we worked together a lot. So | was a post doc
for two years. The project continued for a while,
but then | noved to a tenure track assistant prof
posi tion.

Q So is it true that early in your career

begi nning in 1972 through 1974 while at M zzou that
you were | ooking at plant nutrients as potential
sources of water pollution?

A Not so rmuch at M zzou. M dissertation was on
i ntegrative test managenent, but | worked full tinme
on this interdisciplinary project on nitrogen as an
environnental quality factor

Q Bet ween what year and what year?

A "7 -- starting in '72 and |I' mnot sure when
the project actually ended, '75, '76, sonmewhere in
t hat range.

Q Have you been directly involved in any ot her

09: 29AM

09: 30AM

09: 30AM

09: 30AM

09: 31AM
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1 plant nutrient studies since 1974, '75?
2 A VWhile at Texas A& M-- | went to Texas A& M
3 in 1976 and was there until '"80. | did very limted
4 work with or tal ked to agronom sts about the on-farm
5 econom cs of fertilization. Fromthere went to 09: 31AM
6 Montana State and got a lot of their field data
7 |l ooking -- so | could I ook at the econom cs of
8 on-farmfertilization. Wnt back to lllinois in '85
9 and worked w th agronom sts some on econom cs of
10 fertilization, on-farmfertilization, and in ' 88 09: 31AM
11 went to Auburn.
12 Q And what invol venent have you had with plant
13 nutrients while you' ve been at Auburn?
14 A My involverrent with plant nutrients has been
15 varied. Part of it has been discussions with 09: 32AM
16 Al abama NRCS on nitrogen and phosphorus as
17 pol lutants or potential pollutants connected with
18 poultry industry primarily in north A abama, and
19 then worked with a plant pathol ogi st and anot her
20 group who is devel opi ng green pesticides, but it 09: 32AM
21 al so involves fertility work in -- 1 call them
22 potions. He conbines urea with sonme ot her
23 ingredients, if you want to view it that way.
24 Q You' re not an agronom st ?
25 A No, sir. 09: 33AM
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Q You' re an ag economi st ?

A That's correct.

Q And the work that you've done in agronony,
interdisciplinary work as you described it, has been
as part of a team where agronom sts were doing their
thing and you, as an ag econom st, were doing your
thing; is that true?

A Usual 'y interdisciplinary neans working cl oser
than that. Miltidisciplinary is where an ag
econom st goes and gets information froman
agronomst. M work early at Illinois was truly
interdisciplinary. After that it's nore

mul tidisciplinary. The work just on the on-farm
econom cs of fertilization has been to get their
field data where they apply different rates and then
|l ook at yield and then estinmate what's called a
production function, a relationship between yield
and nutrients, and based on that estimate, cal cul ate
the nost profitable fertilization rate for a farmer.
The work with the plant pathol ogist with potions is
much nore interdisciplinary.

Q Let me try to get at this another way. Are
you contending you're qualified to give opinions in
this court regarding the issue of plant nutrients

bei ng a source of water pollution?

09: 33AM

09: 33AM

09: 34AM

09: 34AM

09: 34AM
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A No

Q Ckay. Strike all those questions | asked
previously. |If you look at Paragraph 8 on Page 3,
Doct or.

A Ckay.

Q You get into the relationship between
integrators and growers; is that true?

A Yes.

Q You state that integrators generally own or
control the breeding flock, hatcheries, chicks,
assi gnment of baby chicks to growers, feed nills,
feed ingredients, et cetera, and you state that
integrators also dictate specifications for grow out
houses, equi pnent and | ocation of grow out
facilities, and thus poultry waste generation is
also fully controlled by the integrators. Are you
ascribing bad faith or nmal evol ence to any of the

i ntegrator defendants in this case in terns of that
rel ati onshi p between them and the growers?

A There's always a potential for that, but I'm
not ascribing it to them

Q Ckay. So it won't be your testinony at the
trial of this case that any of these integrator

def endants have, quote, abused, end quote, that

relationship; is that true?

09: 34AM

09: 35AM

09: 35AM

09: 35AM

09: 35AM
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A ' mnot sure about that. That's -- that
guestion covers a | ot of ground.

Q It's intended to.

A Ckay. Ask the question again, please.

Q WIIl you attenpt to testify at the trial of
this case that any of the integrator defendants in
this case have abused their relationship with those
contract growers who grow birds for thenf

A I will testify that they have tried to shift
ri sk associated with waste to growers as is
reflected in recent contracts conpared to ol der
contracts. |'mnot sure the word abuse fits. [|'m
saying | will testify that the integrator has
nonopsony or ol i gopsony any power over growers, but
that doesn't require abuse either.

Q And what you're referring to, Doctor -- |
think in your report you |look at contracts 15, 20
years ago, for instance?

A Sone | ess than that.

Q That perhaps do not address the disposition of
poultry litter versus newer contracts, which do
address the disposition of poultry litter; is that
true?

A Wth the exception of the WIIow Brook

contracts, | think the |latest one was '01 or '02 but

09: 36AM

09: 36AM

09: 37AM

09: 37AM

09: 37AM
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1 did not address it, but generally the contracts by
2 t he defendants do -- the recent ones do address
3 responsibility and in one case ownership of poultry
4 litter. Fifteen years is not exact because sone
5 were further back and sonme nore recent when they 09: 38AM
6 started shifting.
7 Q But what you're describing is a trend?
8 A It is a trend, yes.
9 Q Now, let's nobve away fromcontracts and what
10 they say to what actually happens and has happened 09: 38AM
11 historically. You'll agree with me that even in
12 t hose days where the contracts did not specifically
13 address the disposition of chicken litter, in fact,
14 the disposition was up to the grower, and it was
15 presuned between the parties that the growers owned 09: 38AM
16 the litter; isn't that true?
17 MR RIGES: ohject to the form
18 A | don't know what was presuned.
19 Q Why don't you know that?
20 A I have no way of -- you know, it appears to ne 09: 38AM
21 that -- well, there are legal issues there that --
22 I'"'mnot an attorney.
23 Q VWell, but the truth of the matter is, that
24 reaching back into tinme, back, for instance, into
25 the "70's, it's true that regardl ess of what the 09: 39AM
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1 contract may have said or not said, that it was the
2 grower who was responsible for disposition of the
3 chicken litter clear back then, regardl ess of what
4 the contracts said; true?
5 A From an econom st perspective, back then the 09: 39AM
6 grower was free to do whatever they wanted to with
7 the litter.
8 Q Yes, sir, and that's consistently been the
9 case since, let's say, the '70's, I"'mjust picking a
10 time in history, to the present, regardl ess of what 09: 39AM
11 the contract said or did not say; isn't that true?
12 A That the grower -- |'mnot sure how the ESW
13 settlement figures in to your question.
14 Q The what; the what settl enment?
15 A The Tul sa settl enment. 09: 40AM
16 Q Ch, okay. Eucha- Spavi naw?
17 A Yeah. ESWfor short.
18 Q But other than that, I'mright, aren't 17?
19 A It has generally been left up to the grower to
20 di spose of it. 09: 40AM
21 Q Now, in Paragraph 9, in the middle of that
22 par agraph on Page 3 you state that integrator
23 representatives, paren, service technicians, closed
24 parens, typically visit each grow out house at |east
25 weekly to check on and supervise the grower's care 09: 40AM
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of flocks and check on litter waste -- strike that.
Check on litter, waste and dead birds. Do you see
where |' m readi ng?

A Yes.

Q Now, what evi dence do you have that

i ntegrators' service technicians check on litter
when they arrive at the farmfor their typically
weekly visit?

A | don't know that | have evidence per se in
this case, but generally grower representatives, if
there is a problemwith litter, too wet or potential
health issues or other things, then they nmake strong
recomendations or dictates to the growers on what
they'Il have to do with that if it affects bird --
if they think it affects bird performance.

Q Al right. You' re not talking about checking
on the disposition of litter then; you're talking
about the litter that's in the house?

A The litter in the house and what needs to be
done with it in the house to take it out, change it,
what ever.

Q Wet litter can and does produce anmoni a?

A Uh- huh.

Q Which is harnful -- can be harnful to the

health of the birds; is that true?

09: 41AM

09: 41AM

09: 41AM

09: 42AM

09: 42AM
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A Right, and | think there's some ot her
potential health issues.
Q Bird health, not hunan heal t h?
A Bird health. Well, sone maintain that there
are health issues for the grower that goes into the 09: 42AM
house but |I'mnot --
Q But you're not maintaining that here in this
case?
A No, no.
Q And the next word that you use is waste. 09: 42AM
A Uh- huh.
Q What did you nmean by the use of the word waste
in that sentence?
A Just the waste fromthe bird, the feces and
all of that. Wste, generally used litter, waste. 09: 42AM
Q What is it that the service technicians
supervise in regard to waste as you use it in this
sent ence?
A On getting it out of the house.
Q | don't know. |'m asking you what you nean. 09: 43AM
A That's my answer. That's what -- they deal
with litter, waste or whatever is in the house, and
if they think it affects bird performance, then they
make recomendations or dictates for the grower to
do sonmething with it to get it out of the house and 09: 43AM
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to make what ever changes they deem appropri ate.
Q How do you know what you just said is true?
A In this particular case, | don't know, but I
know fromtalking to growers and a ot of them even
the service representatives or technicians, whatever 09: 43AM
you want to call them once they visit the house,
they have a handwitten formwhere they -- kind of a
checklist they go down.
Q But you don't know in this particular case the
extent to which service technicians supervised, 09: 44AM
quote, waste, end quote; true?
A | have not | ooked at any of those docunents
that | can recall.
Q And will you agree with me that there's 168
hours in a week? 09: 44AM
A Yes.
Q And will you agree with me that typically,
typically a service technician night be on the farm
maybe 30 minutes to an hour of that week?
A Yes. 09: 44AM
Q And will you agree with ne that for the other
167 hours of the week, that it's the grower and his
or her birds?
A Depends. Wth sone of the new high tech
houses, the tenperature in the house can be 09: 44AM
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nmoni tored by the service rep sitting at his or her
desk back at the office.
Q It's true that with sone of the npdern houses,
whi ch are conputer operated, that the grower could
al nost go on vacation for five weeks and conme back 09: 45AM
and find a good flock of birds?
A No.
Q That's not true?
A That's not true, no. He'd find a bunch of
dead bi rds. 09: 45AM
Q | took a shot at it anyway.

MR BURNS: W have sone that try.

MR BASSETT: Tal ki ng about the | egal
pr of essi on.
Q On Page 4 at the very top you quote somebody 09: 45AM
naned J. J. Mdlnar, MO L-NAR?
A Yes.
Q Do you know J. J. Mol nar?
A Yes, | do.
Q And how do you know -- is it M. Mlnar? 09: 45AM
A Doct or.
Q How do you know hi nf
A For nmy 20-year tenure at Auburn, he has been
in the Departnent of Ag Econom cs and Rural
Sociology. He's a rural sociologist. He's now 09: 46 AM
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assi stant or associate dean of the college over

i nternational progranms. He's had that position for
the last year or so, but during the nost -- during
the first 15 years of ny tenure, | was physically

and administratively in the Departnent of Ag

Econom cs and Rural Sociology. Administratively I'm

just in the College of Ag.

Q Utilization of the words, quote, conprises the

command and control structure that specifies the
grower's production process, end quote, are his

wor ds, not your words?

A That is his words and his co-author.

Q Wel |, do you adopt those words as your own,
comand and control structure?

A Those are not words | use commonly, not in --
| don't recall using those in connection with the
poul try industry.

Q Dr. Taylor, do you give credit to those who
choose to grow chickens for a living for having the
ability to make their own decisions as to what they
want to do in life?

A To sonme extent.

Q To what extent do you not?

A For sonebody consi dering becomng a contract

poul try producer, they're |ooking at an economc

09: 46AM

09: 46AM

09: 47AM

09: 47AM

09: 48AM
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life on a house of 20 to 30 years as |'ve stated,
wood frane house. That's a very long-term

i nvestment, and growers cone into that with a lot of
trust. The potential exists that once they becone a
grower and have invested in the houses and
general ly, usually obtain big |oans, then they can
be at the nercy of the integrator, and it's that

t hat concerns ne.

Q And is it your belief that a grower doesn't
understand that relationship going in?

A | think nost of them do now, but the industry
has changed, and |I'm not sure they always understood
that, but each grower is different.

Q Ckay. In what way has it changed and how
recently?

A There's just been a lot nore infornmation that
have conme out in the last ten years on contract

poul try production, what's involved. As | have
stated in other reports, mny opinion, based on what
econom ¢ informati on has been avail abl e
historically, is that the growers got a conpetitive
or fair return on their investrment up unti

sonewhere in the md '90's, and at that point
econom cs changed where they didn't | ook so good.

Q Do you believe that today a typical grower is

09: 48AM

09: 48AM

09: 49AM

09: 49AM

09: 50AM
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maki ng nmoney or | osing noney?
A That is not a precise concept in the field of
econom cs. That's ground we' ve pl owed before.
Q W have, and | don't want to spend three hours
doing it again. 09: 50AM
A Ckay. The kl ahoma State budgets, the nost
recent one, shows that if a grower gets 7.50 an hour
and no benefits, they have a | oss over the period
t hey | ooked at, which neans that in fact they're
getting less than 7.50 an hour for their |abor, no 09: 50AM
benefits, nothing for bearing various risks. So to
use your phrase, in sonme sense contract production
puts noney in their pocket, but I'msaying it's not
putting enough in their pocket to be a conpetitive
return. 09: 51AM
Q Ckay, and you're right, we have pl owed that
grounds many tines. | don't want to get into it
agai n.
A Good.
Q Except in Septenber of next year. 09: 51AM
A Ckay.
Q Doct or, somewhere in your report you opine
that the average length of the relationship between
a grower and an integrator is 16 years.
A | don't opine that. That's a result of a 09: 51AM
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survey.
Q Ckay, and | think you were saying that in the
sense that per your testinony that you just gave,
that the average life of a house is 20 to 30 years;
is that true?
A Yes, economic |ife.
Q Economic life. So | guess your point, tell ne
if I"'mright or wong, is that the economic -- it
takes longer to pay for the economic life of a house
than the |l ength of the relationship between the
house owner, the grower and the integrator; is that
your point?

MR RIGES: hject to the form
A My point is that it is usually a long-term
rel ati onship and, you know, what |'ve stated is that
t he house can have an econonmic life of 20 to 30
years. The equi pnent in the house has a shorter
life, and when they first start out with 90 to 100
percent |oan at the bank, they're struggling to nake
t hose paynents, and sonme of themtry to put
everything they can into paying off the |oan
thinking that they will make good noney, your
phrase --
Q Uh- huh

A -- later on, but what has typically happened

09: 52AM

09: 52AM

09: 52AM

09: 52AM

09: 53AM
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is about the time they get the debts paid off, then
t hey' ve had to upgrade the house and equi pnent,
whi ch neans anot her | oan, which gets them back into
a debt cycle.
Q But at the end of that 16-year period, it
woul d be typical that they would sell the farm and
realize sone cash; is that true? | mean you're not
just saying -- I'mgoing to let you answer in a
second. You're not just saying at the end of 16
years, the value is gone; | nmean there's value there
to be sold to a subsequent purchaser; isn't that
true?

MR RIGES: hject to the form
A Well, there are several issues. Again, the 16
years was a result of a survey. Length of tenure,
you know, they may exit; they may in a few cases
switch over to another integrator. There's not nuch
public information on that. It may not be a pure
real estate transaction. It may be a famly-type
change, you know, from nom and dad to the sons, and
actually that's why the Al abana guy called ne. He
got worked up because he wanted to change it over to
his son and fromhis Social Security nunber to his
son's, and he said that they would only do it if

t hey made upgrades, and | got off on a tangent.
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Q Uh- huh
A And | lost track of your question.
Q The point that I'"'mtrying to have you agree
with is that at the end of a 16-year rel ationship
bet ween an integrator and a grower per the survey
you mentioned in your report, that that doesn't mean
the value is at zero, value of assets are not at
zero?
A It can be at zero if the integrator wants it
to be because the way the contracts are generally
structured, if the grower puts the house on the rea
estate nmarket, then the contract does not go with it
unl ess the integrator approves it, and so if the
i ntegrator doesn't approve it, those facilities have
very limted val ue.
Q Can you cite any instances, any factual actual
i nstances where any of the integrator defendants in
this case have refused to enter into a contract with
t he purchaser of a poultry farnf
A No, | cannot. | have no informati on on that.
MR ELROD: Let's go ahead and take a break
t hen.
VI DECGRAPHER. We're now of f the Record.
The tine is 9:55 a.m

(Following a short recess at 9:56 a.m,
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proceedi ngs continued on the Record at 10:04 a.m)
VI DEOCGRAPHER: W are back on the Record.

The tine is 10:04 a.m

Q Doctor, if you'd turn to Page 5 of your

report, and | ooking at paragraphs -- well, that

entire page basically. | want to get into the whole

nonopsony, oligopsony control, mercy of the

integrator, to use your words, issues. How many of

t hese integrator defendants conpete for growers in

Benton County, Arkansas? Let ne restate that. How

many of them operate in Benton County, Arkansas?

A | do not know exactly. | would guess nost of

t hem

Q How many of them operate in Washi ngton County,

Arkansas?

A My guess is npbst of them

Q How many of them operate in Del aware County,

&l ahoma?

A | don't know.

Q How many of them operate in Adair County,

&l ahoma?

A | don't know. | have seen -- | think |I've

seen maps showing -- identifying location of growers

for the different integrators, but | don't recall a

pattern of that.
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Q Do you know how many different square feet of
chi cken houses have been transferred from one
integrator to the other, say, within -- during the
| ast two years?

MR RIGES: hject to the form
A | do not. It's not public information
Q Do you know whet her there has been a
substantial novenent of growers from one integrator
to another in the | ast couple of years in this area
of the world?
A Seens |like at the last deposition or naybe at
the Pl hearing you brought up the case where a bl ock
of them had shifted
Q Ckay. From Simons to Tyson?
A That's what | recall.
Q VWll, it's true, is it not, that under the
terms of the contracts you've | ooked at, especially
ones that are a longer termand not flock to flock
that the grower has the right to nove fromone
integrator to the other but the integrator nmay not
have the right to term nate a grower?
A Well, et me back up and state that the | onger
termcontracts, the three or seven years, still the
ones |'ve seen only provide for one flock, so they

cover a long tine period, but as | read it as an
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econom st, it does not commit the integrator to
provi de, you know, four to six flocks every year for
the -- whatever length of tine is stated.

Q But inreality, that's what happens; isn't
that true?

A So far.

Q And ny previous question, isn't it true that
under the contracts you' ve | ooked at, the grower --
I"'msorry, the integrator doesn't have the right to
term nate the grower except under specified
circunstances, like, for instance, just not show ng
up for work, but the grower has total freedom of
noverent from one conpany to the other; isn't that
true?

A I"'mnot sure they would. Again, I'mnot an
attorney. Just taking it at face value, | don't see
that the grower can nove fromone integrator to
another during, let's say, the seven-year period.
They woul d have to wait under the end of that

peri od.

Q I's that your opinion?

A As an econonist, but I'mnot opining on | ega

i ssues.

Q So you don't know one way or the other whether

a Sinmmons grower who wakes up one norning and
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deci des they want to approach Tyson Foods and switch
conpani es has the legal ability to do that?

A I would really have to go back and | ook at the
specific wording on the grower's rights during that
seven-year period versus the integrator's rights as
stated in the contract. That's not a part | |ooked
at carefully in this case.

Q Wiy woul dn't that issue bear on questions |ike
control, nonopsony, oligopsony, freedom of novenent?
A Well, it does bear, but generally when a
grower shifts fromone integrator to another or puts
it on the real estate market, they have to nake
expensi ve upgrades, which beconmes a barrier to

swi t chi ng.

Q And do you know whether that -- what you just
descri bed has actually been the case in the IRWin
the last two years where growers have switched from
one integrator to another, specifically Simobns to
Tyson?

A | do not know about that or the many years
bef ore that.

Q WIIl you agree with me that in order for this
standard rel ati onshi p between integrators and
growers to work, that the growers as a comunity,

setting aside you' re always going to find
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di sgruntl ed people, are you not?

A Ch, yeah.

Q Ckay. Describing the systemof growers as a
community, that the growers have to be content and
happy?

A That they have to be?

Q Yes, sir, content and happy.

A | don't know if anybody is always content and
happy in their jobs, whether there's nonopsony power
exerted or not.

Q But you and | discussed this a little bit

bef ore when you were on the witness stand | think
and | asked you whether it was a rel ationship of
trust and you said it was; correct?

A The grower places a |lot of trust that the
integrator will conme through for them give them
raises in the future to offset either cost of
living, inflation or for nore expensive equi prent
upgrades and so forth.

Q Are you willing to acknow edge that there
could al so be or has been pressure on the

i ntegrator, econom c pressure on the integrator to
rai se grower pay based on the need for square
footage and the freedom of novenent of a grower to

anot her conpany?
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A What | know generally is that adjusted for
inflation, grower pay per pound of bird raised has
basically been flat for the past 20 or so years, a
little bit of a sawtooth effect because the

i ncreases only conme every three to five years.
There have been slight increases in production per
square foot, but the cost of houses and especially
equi pment in those houses has gone up faster, and
that's where the squeeze has occurred.

Q Do you know whether or not any of the

i ntegrator defendants in this case have raised
grower pay as a result of conpetition between these
conpani es for growers?

A | do not, but | want to point out the word
conpetition has many different neanings to an
economi st .

Q I'"mjust using the plain old every day

non- econom ¢ question of whether integrator
defendants in the | RWare conpeting for growers
because t hey need nore square footage.

A The term nol ogy point | want to make to

di sconnect it with poultry is that you may only have
two firms and an industry and in sonme sense they may
be conpeting with each other, but that doesn't mean

that the outcone neasures up to the true conpetitive
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standard used by nai nstream economi cs.

Q Ckay. Now, can you answer my question? Do

you know whet her --

A | do not know.

Q Wuld it surprise you to find out that

Si mons, for instance, has had to rai se grower pay

because it was |osing growers to Tyson?

A Coul d be.

Q If that were true, would it also not be true
that that fact would indicate a conpetitive

mar ket pl ace for the services of growers?

A Not necessarily in terns of the normof true
conpetition and, noreover, you just referred to the

last two years and not the twenty or so previously.

Q Now, back to the other question | asked you --

A Ckay.

Q -- will you agree with ne that in order for
this systemto work, that growers have to be content
and happy? W sort of did a -- you noved to the
side on me in terms of answering and you sai d nobody
is ever content and happy.

A I"'mtrying to interpret content and happy.

Q That's because |I'musing plain words instead
of econoni c words.

A Ckay. Well, I'"mgoing to go back to economc
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words. They may be sonewhat content, but that
doesn't nmean they're earning a conpetitive return
for what they bring to the partnership or to the
contract rel ationship.
Q But isn't -- but you would not denean sonebody 10: 15AM
who chose to raise chickens for a living, would you
sir? You don't strike ne as being that kind of a
per son.
A D d you say graze or raise?
Q Rai se. 10: 15AM
A No
Q Ckay, and you'll agree with ne that people,
whet her they be chicken growers or anyone else in
our econony, have the right to decide for thensel ves
what they want to do for a living, don't they? 10: 15AM
A Yes.
Q Al right.
A I n general
Q I think you'll also agree with me that you
have no evi dence that growers becom ng growers for 10: 16 AM
the first tinme -- | think we've already gone through
this -- that they understand what the system and the
process is going in, don't they?
A I"mnot sure they fully understand it.
Q Al right. 10: 16 AM
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A And especially the economics of it.

Q Paragraph 17 on Page 6, you state that nany
integrators have different contracts with different
conpl exes, even adjacent conpl exes?

A Yes.

Q Where, who? Any of these integrator
defendants you tal king about in the | RW

A I do not have the defendants' contracts for
ot her conpl exes outside the IRW | have sone
contracts that just showed up in the nmail |ike one
we' ve already tal ked about. | have sone ol der ones
that the lowa Attorney General posted on his
website, and | have sone covered by confidentiality
in other litigation, and w thout talking about
speci fic conmpanies or revealing what is
confidential, there are differences in contracts
fromconpl ex to conpl ex.

Q In the | RW

A No. |'msaying you go fromthe IRWto --

Q Tell me -- tell nme where and who there are
differences in contracts for different conpl exes.
assune we're tal king about broiler growers versus
broiler growers versus broilers growers, for

i nstance?

A Yes.
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Q Ckay, and are you telling ne that there are
chi cken conplexes in the United States, regardl ess
of who the integrator is, where a broiler grower
will receive different pay under the ternms of their
contract from another broiler grower?

A I'"'msaying if you take Integrator A and
Integrator A has two conpl exes, one, | RWand one
just pick any other area, there may be differences
in those contracts.

Q Who; who does that?

A I'mnot going there because what | know is
covered by confidentiality, and there's nothing in
this case -- since | do not have contracts for other
conpl exes, | cannot anal yze that.

Q Al right. | have no problemw th you' re not
going there as long as you try to go there as -- as
long as you don't try to go there at trial. Do you
agree with me you're not try to, quote, go there,
end quote, at trial?

For the defendant conpanies in this watershed?
Yes, sir.

Not unl ess |'m shown ot her contracts.

That you haven't seen yet?

That | haven't seen yet.

o » O > O r

You seemto be critical in Paragraph 18 of
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Gary Murphy's statement in his deposition that
Packers and Stockyards pretty well dictates that we
have to treat all growers the sane?
A Yes.
Q Is it your position that Simmons, ny client, 10: 20AM
woul d have the legal ability under the PSA to pay
ten different broiler growers under ten different
paynment schemes operating out of the same conplex if
it chose to do so?
A | am saying that as | understand t he Packers 10: 20AM
and Stockyard Act as it relates to poultry, USDA
does not have the authority to come in and say you
can't do that. Then fromthe legal system the
courts have been all over the place in
interpretation of the Packers and Stockyard Act. So 10: 20AM
froma |l egal standpoint, | don't know.
Q Ckay. Are you aware that Simons has sone
what we call conpany-managed farnms?
A Most of the integrators do.
Q Have sonme? 10: 21AM
A Yes.
Q But nost of the integrators, the vast ngjority
of their broilers are grown by independent contract
growers; isn't that true?
A Right. Usually the integrator will have sone 10: 21AM
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research houses and then sone grow out houses but
primarily the contract growers --
Q Are you aware, sir, that Simmons settles its
conpany-managed farnms totally separately from
settlement of its contract growers? 10: 22AM
A I was not aware of that for Si mMmons, but
that's the case for other integrators |'mfamliar
with, generally the case. There's sonme snal
differences in how that's cal cul ated, but usually
they' re separate. 10: 22AM
Q And that's fair, isn't that true, to settle
themdifferently, separately?
A G owers consider it to be fair
Q Ckay. What is the basis of your opinion
stated in Paragraph 21 that the notion that the PSA 10: 23AM
prevents them from negotiating with individua
growers is pretext?
A That is just my opinion.
Q Do you have a basis for that opinion?
A Based on the fact that there are -- there's a 10: 23AM
wi de range of contracts in the hog industry, al nost
every kind studied in business class. To ny
know edge USDA has not raised an issue over that.
There are different kinds of contracts in the cattle
i ndustry, but this keeps popping up in the poultry 10: 23AM
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i ndustry and, therefore, | concluded that in ny
opinion it's pretext.

Q The structure of the cattle industry is
totally different fromthe structure of the poultry
i ndustry, isn't it?

A And they're both totally different fromthe
structure of the hog industry but hogs is now cl oser
to poultry than cattle.

Q On Page 7, the continuation of Paragraph 22,
and we' ve touched on this earlier, you state
contract growers make significant |ong-term

i nvestments in housing, and in bold print you say,
one of the striking features of production contracts
is that although growers and integrators typically
have | ong-termrel ati onshi ps, contracts are usually
witten for short durations.

A Yes.

Q Assuming that to be true --

A Ckay.

Q -- and not arguing over the word short and the
word long --

A Ckay.

Q -- doesn't that indicate happi ness and
contentnent and good faith, the fact that there are

long-termrel ati onshi ps between a grower and an
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i ntegrator even though the, quote, contracts, end
gquote, are witten for a shorter period of tine?

A It may indicate they're happy, or it may

i ndicate that the grower feels he or she has no way
out. So | just nmean that to ne, as an econom st,
that is a striking feature

Q And have you spoken to any growers who grow
for any of the conpanies who are defendants in this
case?

A As far as | know, | have not tal ked to any
growers in the | RW

Q Then it would be true that you don't know
whet her there is a feeling on the part of any grower
who grows with any of the defendants in this case
that they feel like there's no way out?

A No, and | wouldn't know how to uncover their
true thoughts on that.

Q In the last sentence of Paragraph 22 you
state, quote, even though there are severa
integrators in the IRW the defendant integrators
mai nt ai n monopsony or ol i gopsony power over their
contract growers extending to waste and dead bird
di sposal, period, end quote.

A Yes.

Q Tell me what you nean by that.
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A I mean that sinply because the grower has such
an investnment in houses and equi prent, that
generally if the integrator chooses not to deliver
birds except for the first flock, they don't have to
and if the integrator decides to put a new contract
feature in, whatever it may be, can apply waste and
dead bird disposal, then the grower has little

vi abl e economi ¢ option other than to accept it or go
bankr upt .

Q But per your previous testinony, Dr. Tayl or
you're unable to provide the court or jury in this
case the name of any contract grower who one of the
i ntegrator defendants has deni ed birds?

A | have sinply not analyzed that. | don't have
the data to analyze it.

Q Let's tal k about dead bird disposal for a
second. How are dead birds disposed of? Tell ne

t he ways.

A Wll, there's --

Q In the | RW

A I do not know now. You know, there have been
di fferent technol ogies through time. Coing back in
time, sone of themwere thrown out, and that's
probably why di sposal of dead bird requirenents are

in sone of the early contracts. They' ve gone to
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conposting the dead birds. They've gone to freezers
and others, but | do not know what the dom nant
arrangenent in the |RWis.

Q Let me ask you this exotic |legal question. Do
you know whether it's possible to pass title in
sonething that's dead?

A | do not have opinions on legal matters,
exotic or not.

Q What's the source of your information in
Paragraph 26 that the average size of a grower's
operation in the IRWis approximately three to four
houses?

A That is true nationally fromdifferent surveys
t hat have been done, and seens |ike | saw sonething
in one of the other expert reports that it was -- an
average or a nedian was three or so, between three
and four, but I can't point specifically to that.

Q And will you agree with ne that the typica
three to four house -- in the typical three to four
house operation in the |RW that one of the spouses
will work off the farnf

A That is now typical

Q Ckay. You also agree with me that it is nore
typical than not that the three to four-house farm

wi Il have cattle?
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A Typi cal .

Q Do you know the average mama cow herd size in
this part of the world?

A You asked nme that question before, and | think
| guessed at a hundred but | have not | ooked that
up, but they're a fairly small operation. That is
avai |l abl e fromcensus data but | have not |ooked it
up.

Q Do you know whet her any of the independent
contractor growers who grow with these integrator
defendants in the | RWhas ever chosen to lay out in
the winter and not raise birds in the winter because
of energy costs?

A | do not know. Wuldn't be surprised if they
asked.

Q Wul d you be surprised if what?

A I would not be surprised if they had asked the
integrator if they could lay out for a winter, but I
do not know.

Q Wbul d you be surprised if any have told the
integrator that they're going to lay out for the

Wi nter?

A | wouldn't be surprised that you could find
soneone that said that. | don't knowif it's

dom nant or not.

10: 31AM

10: 31AM

10: 32AM

10: 32AM

10: 32AM
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Q In Paragraph 33 you state that farmers becone
contract growers only with approval of an
i ntegrator.
A Yes.
Q That's not surprising, is it? 10: 32AM
A No, given the structure of the industry.
Q And in Paragraph 34 you state that once waste
is renoved fromthe poultry house, it no | onger has
arole in the defendants' poultry production
process? 10: 33AM
A Yes.
Q That's because it's used by people other than
the integrators; true?
A Just doesn't go back into an integrated system
like if the integrator grew corn and soybeans, then 10: 33AM
they would take the litter to grow corn and soybeans
to make feed for the broilers. It's just not a part
of the integrator's production system
Q And that's because the poultry litter is used
by people other than the growers -- | nean ot her 10: 33AM
than the integrators?
A It doesn't have to be that way.
Q But it is that way?
A It is that way.
Q And in Paragraph 35, you state that the circle 10: 34AM
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that integrators draw around their feed mll for
contract growers is typically 25 to 50 mles, is
that true, on Page 107?
A Yes.
Q And what is your source of that information? 10: 34AM
A It's comon throughout the industry, and |I've
cited studies here. Agri Stats also reports the
haul i ng, just average hauling distance for feed and
for birds ready for processing, and it fits into
this 20 to 50-mle range. 10: 35AM
Q What's the citation -- | don't see any
citation of authority for the words typically 25 to
50 mles. There's no footnote note.
A | cited the Tyson web page.
Q If I go to the Tyson -- 10: 35AM
A Ki rk Houtchens' deposition. Though that's
di sappeared fromthe Tyson web page. | show I
downl oaded it in '"05. | printed it, and when | went
back to ook, it disappeared.
Q So your testinony is that in 2005, the Tyson 10: 35AM
web page said that they would not go outside 25 to
50 miles fromtheir feed mll for contract growers;
is that your testinony?
A My testinony is exactly what it said.
Nornmal ly the grower farnms are required to be within 10: 36 AM
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30 to 40 miles of the feed nmlIl and the conpl ex,

Par agraph 38.

Q What about paragraph -- |'mlooking at

Par agraph 36 where you say typically 25 to 50 mles.
I'masking you for a citation of authority.

A In Paragraph 38 |'ve given two, the Tyson web
page, which is 30 to 40, Kirk Houtchens' 50 miles,
and | vaguely remenber a USDA report quite awhile
back that even had 20 miles, and | cane up with the
20 to 50-mile range. It is not a precise distance.
Q Now, that notion, whatever the width of the
circle is, is because of the efficiencies required
to raise birds profitably; is that true?

A That is based on their desire to mnimze
transportati on costs.

Q Wi ch have beconme even nore and nore inportant
in the last --

A Thei r out-of - pocket transportation costs.

Q Wi ch has becone even nore inportant in the
last six nmonths to a year, hasn't it?

A They' ve certainly gone up, the transportation
costs.

Q Who told you in Paragraph 39 that poultry feed
constituted the major source of phosphorus inported

into the | R\

10: 36AM

10: 37AM

10: 37AM

10: 37AM

10: 38AM
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A Nobody told nme that. That was just based on
wor ki ng on plant nutrients over ny professiona
career and the way in which fertilizer
recomendati ons are typically nmade by extension

services, especially the phosphorus recomrendati on

Q Have you now told nme all of the bases for your

st at ement ?

A It's just nmy experience and know edge of the
phosphorus i ssue and nothing specific to this case,
other than not nuch -- not many field crops are
grown where it is transported out of the watershed,
where the crop is haul ed out of the watershed.

Q Most of the food consuned by human bei ngs in
the IRWis inported to the | RWfrom outside

| ocations; true?

A Yes.

Q Did you take that into account?

A | did not.

Q Par agraph 42, you state that in your opinion
i ntegrators, including these defendants, have used

their economc control over growers to attenpt to

shift environnental costs and health risk costs from

t hensel ves to growers. |s it your assertion that
t here have been neetings, conmuni cations, things of

that nature, information passed between these

10: 38AM

10: 39AM

10: 39AM

10: 40AM

10: 40AM
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i ntegrator defendants where they agreed anong

t hensel ves that they woul d use their econonic

control to attenpt to shift environnmental costs?

A I do not have any evidence of explicit
collusion, tacit collusion or whether there was no
col I usi on.

Q That was a great answer. |In fact, if they did
that, that would be violative of antitrust |aws of
the United States, wouldn't it?

A Maybe.

Q Sane question regarding health risk costs.

You know of no neetings, confabs, agreenents,
anything like that; right?

A Ri ght.

Q Sane with Paragraph 44 where you use the words
i ncreasing effort by the defendants to explicitly
shift to contract growers the environnental costs
and health risk costs. Again, you know of no

nmeeti ngs, agreenents, conmuni cations where any of

t hese integrator defendants sat down and said,

here's what we're going to do, guys; right?

A | do not have any information on collective
action or |ack of that.

Q In Paragraph 45, you -- and its subparagraphs,

you address a lot of contracts with these growers --

10: 40AM

10: 41AM

10: 41AM

10: 41AM

10: 42AM
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bet ween the growers and the integrator defendants;
correct?

A Correct.

Q And you begin citing that the -- you cite that
t here began appearing, perhaps in the 1990's,
dependi ng on the conpany, contract |anguage with the
growers that addressed health and environment al

regul ations and the requirenent that the growers
conply with health and environmental regulations in
t he di sposition of chicken litter

A The exact wording differs fromcontract for
contract, but that's the main thene.

Q The thenme is somewhere that in the '90's there
started --

A Wor di ng.

Q -- appearing in these contracts wordi ng where
the growers were required to di spose of chicken
litter in accord with rules and regul ati ons;
correct?

A Various rules and regul ati ons and | aws.

Q Now, sir, is that not a good thing?

A It's a good thing to follow the |laws and
regul ati ons.

Q You're not criticizing froma socia

responsi bility standpoint that that's responsible

10: 42AM

10: 42AM

10: 43AM

10: 43AM
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behavi or on the part of the conpanies?
A | don't know that |I'mtestifying on social
responsibility issues.
Q CGood. In Paragraph 59 you recite that the
USDA for the purposes of the map on that page --

MR RIGES: John, did you say 59 or 17

MR ELROD: 59 on Page 24.
Q You state that the USDA for purposes of the,
typo, the above map, 455 broilers constitute an
animal unit as does a single breeding cow or bull.
A Yes.
Q Wy is that?
A I"mjust citing why they did, but it's
primarily because the chicken wei ghs a few pounds
and a bull weighs 1,200 pounds, but it also involves
wast e production per pound and sone other factors,
but | don't know the exact formula. It's laid down
in those reports, the reasoning for that.
Q And then you state that both Benton and
Washi ngton Counties in Arkansas are identified in
t he above maps as havi ng over 25,000 animal units
fromwhi ch manure is recoverable. Wuld you explain
t hose nunbers? | do not understand that.
A The 25,000 animal units -- what they define as

recoverabl e conmes primarily from confined feeding

10: 44AM

10: 45AM

10: 45AM

10: 45AM

10: 46AM
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operations. Hi storically there were sone hogs
there. Mbst of those have gone out. So this is
primarily poultry, and to just sinplify it, if we
had only poultry confined and that's the only way to
recover fromtheir standpoint, it would be 25,000
ti mes 455 woul d be the nunber of broilers in Benton
and Washi ngton Counties for --

Q 25,000 times 455 or 25,000 divided by 455?
A 25,000 tinmes 455 woul d be the nunber of
broilers because an animal unit is 455 broilers by
their cal cul ati on.

Q Ckay. Paragraph 60 on Page 25, the |ast
sentence you state that the five-county area had an
i ncrease of broiler nunbers of over 50 percent from
1987 to 2002, and then you state, which largely
accounts for the increase in excess phosphorus as
shown on the USDA naps. Now, the |ast part of that
sentence i s your opinion; correct?

A Well, it's based on their methodol ogy for

cal cul ati ng excess phosphorus.

Q But it's your opinion that the increase in
chi cken production, quote, which largely accounts
for the increase in excess phosphorus as shown on

t he USDA naps, end quote, is true; that's your

opi nion; right?

10: 46AM

10: 46AM

10: 47AM

10: 47AM

10: 48AM
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A That is sinply a reflection of the USDA

cal cul ati ons.

Q Wel |, the USDA doesn't opine that the reason
for purported increases in excess phosphorus as
shown in the USDA naps is because of an increase in
poul try production; USDA doesn't say that, does it?
A No, but their excess phosphorus went up
because broilers went up

Q | understand. That's your opinion; correct?
A It's ny interpretation of their data and

met hodol ogy. |If you want to call it an opinion
that's okay.

Q In Paragraph 61 when you say, in ny opinion
i ntegrators have been well aware for about two
decades that runoff and | eaching of phosphorus from
| and application of poultry waste is of

envi ronnental concern in several areas of the U S.
including the IRW Are you not stepping outside of
your real mof expertise in nmaking that statenent?
A | do not have any direct evidence that the
integrators were aware of it, and | stated this as
an opi nion, but given all that's been going on at
the university and NRCS and USDA, you know, it's
been conceivabl e that they didn't know about it.

Q And assum ng that, quote, they, end quote,

10: 48AM

10: 48AM

10: 49AM

10: 49AM

10: 49AM
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didn't know about, quote, it, end quote, over the
past two decades, can you tell the court and jury
what, for instance, Simons Foods has done in
reaction to that know edge?
A Not hi ng other than to say that they're 10: 50AM
participating in BMP for the |ast few years.
Q And that's all you know that Simons has done
in reaction to that know edge?
A As far as | know, yes.
Q On Page 33, Paragraph 64, in bold print there 10: 50AM
are the follow ng words, quote, farmers' perception
of manure nanagenent has evol ved from crop
fertilization to waste di sposal, end quote. Do you
see where |'mtal ki ng about ?
A Yes. 10: 51AM
Q Are those your words?
A Those are apparently Parker's words as quoted
by Carreira, Young, CGoodwi n and Wil es.
Q In Paragraph 65 | think you -- you tal k about
bal i ng. 10: 52AM
A Yes.
Q What do you know about the status of litter
bal i ng?
A I know that the Arkansas ag econonists have
| ooked into it and have done sonme econom c anal ysis, 10: 52AM
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1 but they state that it is still unproven or not
2 conpl etely devel oped technol ogy.
3 Q Par agraph 68 you state that, two-thirds of the
4 way down, Dr. Taylor, quote, therefore, it is --
5 therefore, there is zero gross value to additional P 10: 52AM
6 applied either as poultry waste or as conmerci al
7 fertilizer, end quote?
8 A Yes.
9 Q Are you not stepping outside your areas of
10 expertise by making that statenent? 10: 52AM
11 A | don't think I am
12 Q You' re not an agronom st ?
13 A But |'ve extensively analyzed the econonics of
14 fertilization.
15 Q Your undergraduate degree is in what? 10: 53AM
16 A My junior college degree is just in
17 agriculture. M undergraduate degree is
18 agricultural econonics.
19 Q And your masters is in what?
20 A Conbi ned econ, ag econ departnent. |It's 10: 53AM
21 really ag econ but diplona says econ.
22 Q And your PhD is in what?
23 A Ag econonmi cs.
24 Q Now, let's focus on Paragraph 72 for a few
25 mnutes. You agree that historically it has not 10: 54AM
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been profitable to haul litter |ong distances
because comercial fertilizer was much cheaper than
now?
A Rel ative to transportation costs then.
Q As we sit here today, what's the cost of a ton 10: 54AM
of urea?
A |'ve done sonme web searches and searches on
USDA websites, and | have not found any current
i nformation on urea costs. | knowit's all gone up.
USDA usually reports it at spring planting tinme, and 10: 54AM
their April nunber is all | have, but | knowit's
gone up dramatically. |'ve heard the DAP has gone
up to a thousand dollars, but | haven't heard any
solid nunmber on urea but it's gone up substantially.
Q It's at |east $700 a ton? 10: 55AM
A That sounds about right.
Q Ckay, and that price would include the
counties within the | R\
A Pretty much uniformprice in the United
St at es. 10: 55AM
Q And DAP i s di anmoni um phosphat e?
A Phosphat e.
Q And that's mned, a mined product, MI-N E-D?
A The phosphorus is mned, and it's -- | don't
know t he technol ogy. They put sonme urea in it to 10: 55AM
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1 stabilize it or sonmething like that, and so it has

2 some nitrogen fertilizer value, along with the

3 phosphorus, but it's mned primarily in Florida.

4 Q Ckay, and in order to get it here, you have to

5 transport it by barge or railroads to the Port of 10: 56AM
6 Catoosa, for instance; is that right?

7 A | don't know how it's transported from

8 Fl ori da.

9 Q There woul d be transportation costs attendant

10 to getting it fromFlorida to Adair County, 10: 56AM
11 Ckl ahoma; true?

12 A Correct.

13 Q And its cost in Adair County, Cklahoma is

14 about a thousand dollars per ton?

15 A That's what Gordon Johnson sai d. 10: 56AM
16 Q And three to four years ago woul d have been in

17 t he range of $200 a ton?

18 A | give the statistics back here somewhere.

19 Q Where are they?
20 A One of the tables, Table 4. That's Appendi x 10: 56AM
21 Tabl e 4.
22 Q What am | supposed to be looking for? Ckay.
23 It's under Appendix A or where? Didn't you nunber
24 t hese pages?
25 MR RIGES: Under Appendix C, | think. 10: 57AM
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M5. XIDS: It's C
A It's alnost at the end of your docunent, about
a half a dozen pages back.
Q Al right. 1've got it. It's headed Appendi x
Table 4, fertilizer prices reported by USDA spring 10: 57AM
of indicated year?
A Uh- huh.
Q Ckay. We're tal ki ng phosphat es, not
phosphorus; is that true?
A DAP, right, super phosphate. 10: 57AM
Q And that's what we're tal king about in chicken
litter, too, is phosphates, not phosphorus; correct?
A That's science stuff, so I'mnot an expert in
t hat area.
Q So conmmer ci al phosphat es have gone up from 10: 58AM
$222 a ton in 1998 to over $800 a ton in 2008
according to this chart.
A Right. Probably a thousand now.
Q And urea has gone from 183 to 552 during that
sane period of tinme? 10: 58AM
A Yeah, and I'Il accept your current nunber of
700 as being close.
Q Ckay. Now, when you -- Doctor, when you | ook
at the typical farnming operations in the |RW--
A Uh- huh. 10: 58AM
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Q -- let's see if we can -- we nay have done
this at trial on the Pl, but let nme revisit this
issue. Let's see if we can agree on what that
typical farmng operation nmight |ook Iike. | think
we' ve already said there night be three or four 10: 59AM
chi cken houses; right?
A Ri ght.
Q And that -- and maybe 100 head of nother cows;
right?
A Ri ght . 10: 59AM
Q And, what, a couple hundred acres of land; is
that fair?
A That's cl ose, maybe smaller than that but
okay. It's not 2,000.
Q And one of the spouses is probably going to 10: 59AM
work off the farm right?
A Correct.
Q And the -- in order to feed those cows, you
have to raise forage; correct?
A There are other ways of feeding them but that 10: 59AM
is and inportant conponent.
Q And in order to feed themforage, and the way
our agriculture works here is that hay and forage
will be grown typically at the farmof the person
who has got the chicken houses and the cattle; 10: 59AM
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correct?
A Uh- huh, yes.
Q It's baled for wi nter use?
A Yes.
Q And then they're obviously grazing ani nals; 11: 00AM
right?
A Ri ght.
Q In order to get maxi mum forage production, you
have to fertilize; true?
A The word nmaxi mum bothers ne. That's why | 11: 00AM
hesi tate because to an econom st, you want to
maxi m ze -- have the fertilizer rate that maxin zes
profit, which generally is less fertilizer than what
maxi m zes vyi el d.
Q Froma -- but if you were the owner of that 11: 00AM
farm ng operation, you' re wanting to maxim ze yield,
are you not?
A I want to maxinize profit, which is different.
Q Ckay, and that's going to require
fertilization in order to maximze profit because 11: 00AM
you want to raise nore forage; correct?
A Maybe, not necessarily.
Q And t he choice of whether to fertilize or not
fertilize and the extent to which one m ght
fertilize, at least with commercial fertilizer, is 11: O0OAM
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totally up to the farmer; right?

A Subj ect to various |aws and regul ati ons.

Q Wll, are there laws attendant to the use of
comercial fertilizer in northeast Oklahoma and
nort hwest Arkansas?

A | can't think of any right now.

Q But there are laws in regard to the
utilization of chicken litter as a fertilizer for
forage; correct?

A Yes.

Q Ckay, and will you agree with me that froma
pure efficiency standpoint, it makes nore sense to
apply phosphorus and nitrogen that cones out of the
rear end of a chicken right next door than it is to
bring urea or phosphate fromFl ori da by barge and
railroad trains and then by truck to enter sone
store on Highway 412 in Adair, Cklahona and then go
get it in a buggy and spread that on your |and?

A In terns of on-farm econonic efficiency, which
| equate with profit maxinization, if the soil test
is already up to the 65 |l evel, the Cklahona State
agronom sts say there is no yield response. |If
they' re applying any ki nd of phosphorus to a field
that has an STP greater than 65, they're purely

wasting their noney because they' re not getting

11: 01AM

11: 01AM

11: 01AM

11: 01AM

11: 02AM
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anyt hi ng back for applying the phosphorus part of
chicken litter or waste or DAP or whatever.
Q Ckay, but if you've got -- with the commerci al
fertilizer at the cost that we've just discussed --
A Uh- huh.
Q -- even if you're not going to get naximm
utilization of your phosphorus, typically you're
going to need the nitrogen fromthe litter, are you
not ?
A You need the nitrogen in the litter -- you may
need the nitrogen or -- in the litter or from
conmercial fertilizer, but you do not need the P
Q But the point is that in order -- that the
typical farmer making his or her own -- in this area
of the world making his or her own nutrient
decisions to the extent the law pernmits themto nmake
t hose decisions is going to find the utilization of
chicken litter nuch nore economcally efficient than
urea at $700 a ton and phosphorus -- comerci al
phosphates at a thousand dollars a ton?

MR RIGES: hject to the form
Q It's just cheaper?
A That is sonmething |I have not carefully
anal yzed. |'ve not carefully analyzed on-farm

econom cs, but it's quite possible that with the

11: 02AM

11: 02AM

11: 03AM

11: 03AM

11: 03AM
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high fertilizer prices, the grower would be better
off selling the litter for use outside the watershed
and taking some of that noney and buyi ng urea
because on those fields there's no need for P or K
Q But you' ve not anal yzed that?
A Not carefully.

MR ELROD: kay. Let's take a break

VI DEOGRAPHER: We're now of f the Record
The tine is 11:03 a. m

(Following a short recess at 11:04

a.m, proceedings continued on the Record at 11:15
a.m)

VI DEOGRAPHER: W' re back on the Record.
The tine is 11:15 a. m
Q Dr. Taylor, I'd like to talk to you for a few
m nut es about this unjust enrichnent concept and
we' |l focus for the nonent on Paragraph 72.
A Ckay.
Q It's true that you are relying on the
assunptions and results of the 2007 H L. Goodw n
study in reaching your opinions and calculations; is
that true?
A That is true.
Q You conducted no independent study of your own

in terms of transportation costs out of the

11: 04AM

11: 04AM

11: 15AM

11: 15AM

11: 15AM
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1 wat er shed?
2 A The only independent work | did is to conpare
3 their transportation costs to transportation costs
4 in an klahoma NRCS bulletin to your experts.
5 Rouser and Di cks had sonme assunptions to the USDA 11: 16AM
6 report that | briefly nmentioned before, and seens
7 like there was another one, but | conpared their
8 costs to litter hauling costs from other sources.
9 Q And the conclusion you reach in Paragraph 72,
10 based on the H L. Goodwi n study, is that there are 11: 16 AM
11 no apparent economc barriers to hauling substanti al
12 amounts of poultry waste fromthe IRWto rice fields
13 in Lonoke County, Arkansas; is that true?
14 A O her than the possible acceptance i ssue we
15 covered earlier. 11: 17AM
16 Q And your conclusion in that regard is based
17 solely on the H L. Goodwi n study in 2007; true?
18 MR RIGES: ohject to the form
19 A It uses information fromthe Carreira study,
20 and then | take that back in tinme. They | ooked at 11: 17AM
21 it as a snapshot in time, and | |ooked at it going
22 back year by year with avail able infornmation and,
23 again, conpared it to the other hauling cost
24 nunbers. Ch, also to haulers Traylor and Langl ey, |
25 think in their deposition they state cost, and the 11: 18AM
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1 cost in the Carreira study are higher, up to a

2 haul i ng di stance of near 400 mles, so | used the

3 hi gh cost estimate.

4 Q But the |ynchpin of your opinion is the

5 results of the Goodwi n study; you didn't conduct 11: 18AM
6 your own independent study; true?

7 A Yes.

8 Q And if it's wong, you're wong; isn't that

9 right?

10 A That's true. 11: 18AM
11 Q And you didn't | ook at the George's

12 experience; correct?

13 A Correct.

14 Q You didn't | ook at the Sheri Herron/BMPs

15 experience; correct? 11: 18AM
16 A That is correct, because | have no way of

17 assessing the objectivity of anything |I would get

18 out of that.

19 Q And the whole notion that there's been the
20 | egal termunjust enrichnent for not hauling litter 11: 19AM
21 historically and at the present to the extent it's
22 not hauled, again, it is based purely on the
23 accuracy of the H L. Goodwi n study?
24 A Wth the qualifications and expl anations |
25 gave. 11: 19AM
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Q Ckay. In Paragraph 75 and also in -- back in
Par agraph 72 you use the words -- you used the word
responsi bly. You tal k about the conpani es behavi ng
responsibly in 72 by hauling litter and in 75 you
tal k about, quote, responsibly transporting excess
litter out of the IRW do you see that?

A Yes.

Q Those are your words; isn't that true?

A Those are ny words.

Q And you are ascribing irresponsibility to the
defendants in this case by virtue of litter not
historically being transported out of the | RAP

A O in economc jargon, they're not accounting
for the external cost associated with the litter
that's generated by their operation

Q But you chose to use the word responsibly;
correct?

A Yes, | did.

Q And that's editorializing on your part, isn't
it?

A They certainly control all of the factors
involved and if you want to call it editorializing,
okay.

Q By your conscious selection of the word

responsi bly, you are attenpting to convey to the

11: 19AM

11: 20AM

11: 20AM

11: 20AM

11: 20AM
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court and jury in this case that these integrator
defendants are not responsi ble conpanies; isn't that
true?
A Tal ki ng about responsibility in a very
narrowly defined way, not in terns of their whole 11: 21AM
cor por ate operation.
Q Ckay, but back to ny question, by you
consci ously choosing to use the word responsibly in
this context, you are trying to convey to the court
and jury in this case that these defendants have 11: 21AM
acted irresponsibly; isn't that true?
A That is my opinion.
Q And your cost avoi dance concl usi ons assune
transportation out of litter tonnage at various
levels; is that true? 11: 22AM
A Correct.
Q You provided a chart for 50,000 tons, 100,000
tons, 150, et cetera?
A Wiere -- yes.
Q I"msorry, on Table 5 on Page 39. 11: 22AM
A Yes.
Q So is that the notion that you are not opining
as to the anmount of tonnage that should be or should
have been historically renoved fromthe watershed
you' re providing a range? 11: 23AM
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A That is correct.
Q So what shoul d have been done is not within
your realmof testinony in this case?
A I was not asked to anal yze that.
Q And you won't analyze that for trial or offer 11: 23AM
opinions at trial; is that true?
A As far as | know.
Q Ckay. Dr. Taylor, since | don't have any red
penci| marks anywhere else on this report, I'm
t hr ough. 11: 23AM
DI RECT EXAM NATI ON
BY MR BURNS
Q Dr. Taylor, my nane is Brian Burns.
represent the various Tyson entities that have been
sued in this lawsuit, Tyson Foods, Inc., Tyson 11: 24AM
Poultry, Inc., Tyson Chicken, Inc., Tyson Breeders,
Inc., and Cobb-Vantress. Can we agree that today if
| refer to the Tyson defendants or the Tyson
conpani es or just Tyson, |'mcollectively meaning
all of those? 11: 24AM
A Yes.
Q | think it will save us sone tinme rather than
goi ng through individually. W've never nmet | don't
bel i eve?
A No. 11: 24AM
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Q But you have sonme experience with Tyson; isn't
that correct?
A And they have experience with ne.
Q You' ve --
A | didn't pick them though
Q You have been retai ned as an expert in cases
i nvol ving Tyson Foods in the past?
A Two cases. The first one was the cattle case,
Pi ckett versus |IBP, and ny invol venment started
think in early '99. The case started in '96, and in
' 02 Tyson bought into the case, but | was involved
as an expert when it was |owa Beef Packers and then
Tyson bought into it.

The other one is an east Texas poultry case
that out against Pilgrinms Pride as a Packers and
St ockyard case, and along the way it was -- and
was involved in just Pilgrims Pride, and al ong the
way, it was expanded to include antitrust
al l egations, and they brought Tyson in, but also at
that tine | said | don't have tine for all of this
sony role is pretty limted.
Q Your role is nore promnent in the Packers and
St ockyard portion of that case against Pilgrinis
than the later antitrust suit?

A Right. As far as | know, the only invol venent

11: 24AM

11: 25AM

11: 25AM

11: 25AM

11: 26AM
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inthe antitrust part is market definition, and to
simplify ny testinony, the integrators defined the
mar ket for grower services.
Q Have you published articles discussing the
busi ness practices of Tyson?
A | have published articles dealing with the
Pi ckett case
Q In the course of the work that you've done
i nvol vi ng Tyson Foods, have you conme to any genera
concl usions as to the business practices of Tyson?
A No general conclusion. |'ve dealt basically
with -- it was nore | BP's use of what's known as
captive supplies to allegedly mani pul ate the cash
mar ket for slaughter cattle.
Q You don't have any opinions as to the poultry
side of the operation then?

MR RIGES: hject to the form
Q Well, | can ask a little bit better question
A Ckay.
Q In the course of the work you' ve done
historically on Tyson, you haven't cone to any sort
of general conclusions as to the business practices
of the poultry side of the business?
A O her than it being vertically integrated and

havi ng the sane, generally the sanme busi ness node

11: 26AM

11: 26AM

11: 26AM

11: 27AM

11: 27AM
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that the other integrators now have.
Q Do you have an opinion as to whether Tyson is
a good corporate citizen?
A | don't have any reason to think they're
generally a bad corporate citizen. 11: 27AM
Q Do you have any reason to think that Tyson
general |y conducts its business affairs in an unfair
manner ?
A No, except for the two issues that |'ve
covered, one dealing with the nonopsony or 11: 27AM
ol i gopsony power over growers, and the -- well,
three, and you know, after they bought IBP, then the
practice there, and then what's covered in this
litigation, but |I don't have any ill will towards
Tyson. 11: 28AM
Q This is the second deposition that you' ve
given in this case; is that correct?
A Correct.
Q Do you recall being asked in the course of
that prior deposition if you believed Tyson is a 11: 28AM
threat to denocracy?
A | don't knowif -- | don't recall being asked
if Tyson was a threat to denocracy. W had
di scussi ons about related issues.
Q Ckay. |'mgoing to show you a page from your 11: 28AM
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deposition transcript, prior deposition transcript.
I"'msorry | didn't bring extra copies of this
particul ar docurment. This is Page 139. Could we
mark that?

MR RIGES: Counsel, can | take just a
nmonent to retrieve it? W had it out and | put it
back in a box and I"'mnot sure | can find it very
quickly. 1t won't take very long |I think. Wat was
t he page and line?

MR BURNS: | believe it's 138 or 139.

A 139.

MR BURNS: Line 12.
Ckay. Can you read that question for nme?
Starting at 127

Yes, sir.

> O » O

Do you believe that Tyson is a threat to
denocracy? Answer: Well, they' ve been convicted of
bribing the Secretary of Agriculture, but aside from
that, | don't see that they're a threat to

denocr acy.

Q What basis do you have for asserting that
Tyson Foods or any of the Tyson entities has been
convicted of bribing the Secretary of Agriculture?

A That was ny understanding that in the M chael

Espy case when he was Secretary of Agriculture,

11: 28AM

11: 29AM

11: 29AM

11: 29AM

11: 30AM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 87 of 190

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

87
which was ten or fifteen years ago, that Tyson was
convi ct ed.
Q Do you know for a fact that Tyson was
convicted of bribery in that case?
A | do not. 11: 30AM
Q Do you agree with me that prior to accusing a
conpany of a crimnal conviction on the Record in a
deposi tion, you mght should verify whether that
fact is accurate?
A | thought it was conmmon knowl edge, but if they 11: 30AM
weren't convicted of bribing per se, then I'mwong
to state that.
Q Ckay, and you're a professor at Auburn
Uni versity?
A Correct. 11: 30AM
Q What departnent are you in?
A Administratively I'"'min the Coll ege of
Agricul ture.
Q Ckay.
A Tenure at Auburn is only in departnents. So 11: 30AM
my tenure is in ag econonics or rural sociology, but
for all practical purposes |'min the college but
not a departnent per se.
Q Does Auburn University have a poultry science
depart nment ? 11: 31AM
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A Yes, they do.
Q And are you a nenber of that faculty?
A No
Q Have you ever taught any poultry science
cl asses? 11: 31AM
A No
Q Have you ever taught a class that invol ves
on-farm poul try managenent ?
A | have not taught any class per se directly
related to poultry science. 11: 31AM
Q Ckay. Have you ever been asked to teach any
class like that directly related to poultry science?
A Have not.
Q Have you yourself ever been a farner?
A | grew up on a farmin lahoma that | would 11: 31AM
call nmore of a hobby farm and nother was an
ext ensi on hone econom st.
Q What kind of farmng did you do?
A Ever yt hi ng.
Q D d you have chi ckens? 11: 31AM
A We had yard chickens.
Q No commerci al fl ock, no chicken house?
A No commercial flock. Cattle and hogs
conmerci al ly.
Q Have you ever been enployed by a poultry 11: 32AM
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conpany?
A | have not.
Q So your exposure to the poultry industry has
cone primarily through the retention of you as an
expert in litigation and witing and academ c
pursuits that you've done?
A More witing on restoring economic health to
contract poultry production, and then the poultry
litigation really canme into play after that.
Q Ckay. I'mgoing to spend a little bit of time
goi ng through your expert report.

MR BURNS: Did we mark that as an exhibit
in the case? Do you mnd marking that as Exhibit 2?
Q | may skip around somewhat. M. Elrod covered
a lot of ground and I may skip around and cover sone
other things. On Page 3 of your report in Paragraph
8, you state that the Il ocation of grow out
facilities and, thus, location of poultry waste
generation is also fully controlled by the
integrators. Can you hel p ne understand what you
mean when you say that the integrators control the
| ocation of growout facilities?
A They have to approve the individual or they
approve first the individual and if that individua

plans on locating facilities far away fromthe feed

11: 32AM

11: 32AM

11: 33AM

11: 33AM

11: 33AM
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mll, then they sinply won't contract with that

grower. They find out where the location is and how

far it isto a feed mlIl. In ternms of |ocation on
the farmitself, the integrator generally has sone
say over it, but it's nore the lay of the |and that
determ nes that.

Q So would it be fair to characterize your
opinion as basically the integrator draws a circle
or a radius and determi nes how far the integrator
will travel fromthe feed mlIl and will contract
with potential growers inside that radius?

A There's no bright Iine but that's the basic
i dea.

Q More or | ess?

A More or |ess.

Q But within that area, if a poultry house were
-- a potential house were to be | ocated 25 degrees
east of the feed mll or 25 degrees west of the feed
mll, you don't have any reason to believe that a
poul try conpany woul d have a preference, do you?

A No

Q And certainly on an individual potential
grower's farm as long as there wasn't some issue
such as lack of road access or |ack of water supply

or sonmething like that, the poultry conpany woul dn't

11: 34AM

11: 34AM

11: 34AM

11: 34AM

11: 35AM
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care?

A Ri ght. They want access and sonme other --

Q Do you know i f the poultry conpani es consi der
whet her a farm al so i ncludes pasturel and for
purposes of litter application?

A | do not.

Q Ckay. On Paragraph 9 on the sane page, you
state that the conpany service technicians typically
visit each grow out house at |east weekly to check
on and supervise the grower's care of flocks and
check on litter, waste and dead birds, and M. Elrod
asked you sone questions about this already so Il
try not to belabor the point too much, but | believe
your testinmony was that checking on the litter

consi sts of checking on the condition of the bedding
i nsi de the house?

A Ri ght, and whet her that affects perfornmance.
Q Ckay. So the primary concern is whether the
litter would be too wet, for exanple?

A Too wet or too much feces or issues like that.
Q And based on your understandi ng of the
industry, if the litter was too wet, the service
tech m ght make a recomendati on as to what to do
about that?

A To do a cake-out.

11: 35AM

11: 35AM

11: 35AM

11: 36AM

11: 36AM
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MR RIGES: ohject to the form
A Cake-out or dry it out or conpletely renove it
and replace it.
Q But that recomendation might not be to renove
it or replace it; is that correct? 11: 36 AM
A Could be just to dry it out.
Q There coul d be other things that could be
done, such as increase the ventilation?
A Ri ght.
Q Turn up the brooders? 11: 36AM
A Yes.
Q Renove the wet cake?
A Ri ght.
Q And if a service tech did ask the grower to
renove the litter, do you have any information as to 11: 36AM
whet her he would attenpt to tell the grower what to
do withit?
A As far as | know, there's no attenpt to tell
the grower what to do with it.
Q If there's not a specific issue such as wet 11: 36AM
litter, who determ nes when to renove litter froma
poul try house?
A | guess the grower has sone latitude in
cake-out or when it's conpletely replaced, but there
are differences fromone kind of contract to 11: 37AM
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another, and | don't recall all of them but |

recall in general. | don't know if the same applies
to the | RWcases where the integrator actually
provided the new litter, and a lot of them where
it's up to the grower, so --

Q But general |y speaking, the grower can decide
whether to take his litter out or not?

A Wthin the guidelines established by the

i ntegrator.

Q Assumi ng a grower has renoved the litter from
hi s house, who deci des whether he | and applies that
or puts it to some other use?

A As far as | know, it's the grower.

Q Who deci des where he land applies it, if he
decides to land apply it?

A G ower .

Q Who deci des whether he sells it to sonmeone?
A G ower .

Q Has it been your experience that growers
generally want the litter?

A H storically they wanted the litter, but in
the areas of the United States where -- that have
been identified as having or potentially having too
much litter and the high P levels, then it kind of

transitions from sonething that they want very

11: 37AM

11: 38AM

11: 38AM

11: 38AM

11: 38AM
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val uabl e over to waste di sposal but --

Q Well, that mght be your opinion that it's
wast e di sposal, but apart fromconcerns raised |ike
litigation -- other than concerns raised in
litigation such as this, is it your belief that
growers would like to have the use of the litter?
A Ceneral ly, yes.

Q Is it your understanding that growers find
value in litter other than just its phosphorus
content?

A Certainly the nitrogen.

Q Are you aware of any soil conditioning
properties that growers find in litter?

A In general application of litter does inprove
many characteristics of the soil. That depends --
it's ny understanding, and |I'moutside nmy area of
expertise, but if it's tilled in, it inproves it a
ot nmore than surface application, but there are the
soil-inmproving potential properties of litter

Q When you and M. Elrod were discussing the
amount of time that service technicians spend on
farms, you made reference to sone of the high tech
controllers that are in poultry houses today and
made reference to the notion that a service tech

coul d perhaps nonitor conditions renotely?

11: 39AM

11: 39AM

11: 39AM

11: 40AM

11: 40AM
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A Uh- huh.
Q Are you aware of that actually happening in
t hi s wat er shed?
A No, | don't know the extent to which it goes
on. 11: 40AM
Q Do you have any know edge whet her any of these
conpani es enploy that technology at all?
A No specific know edge as it relates to the
| RW
Q Ckay. On Page 4 at the very top of the page, 11: 40AM
end of Paragraph 9, M. Elrod asked you sone
guesti ons about the command and control structure
that specifies the grower's production process, and
| believe you said those were M. Ml nar's words and
not yours? 11: 41AM
A Correct.
Q And those are not words you used?
A | cannot recall using those words in this
cont ext .
Q Do you agree with that characterization? 11: 41AM
A He's a rural sociologist, and the words have
different neaning to him They' re not, again, words
| would select for this.
Q Wiy did you put it in your report if they're
not words you would -- 11: 41AM
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A Well, interpreting it in terns of rura
sociology term nology, then | agree with it to some
ext ent.

Q In Paragraph 12 you nmake a statenent that a
person cannot independently raise commercial poultry
and have a ready cash market for them Are you
taking the position that there are no cash markets
for independently raised poultry?

A There are cash markets for organic poultry,
cash markets for sonme other specialty types, but |
know of no market and certainly no USDA statistics
on a market for this type of comercial bird that

t he def endants are growi ng.

Q If we could nove to Page 6, Paragraph 17, and
this is in the context of your belief that poultry
integrators use PSA assertions as a pretext to

mai ntai n conpl ete contractual control over growers
A Ri ght .

Q You nake the statenment that nany integrators
have different contracts for different conplexes; is
that correct?

A Correct.

Q And M. Elrod asked you some questions, and
won't bel abor the point, but | think your testinony

was that you don't have any evidence in the Illinois

11: 41AM

11: 42AM

11: 42AM

11: 42AM

11: 43AM
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Ri ver watershed of contiguous or overl appi ng
conpl exes with different contracts?
A Correct.
Q Putting that aside, you're aware, are you not,
that different poultry conplexes mght raise 11: 43AM
different size birds?
A Yes.
Q For different end narkets?
A Yes.
Q So, for exanple, you could have one poultry 11: 43AM
conpl ex froma conpany in a geographic region that
raises a small bird that goes to a fast food-type
market; is that correct?
A Ri ght.
Q And another that raises a bird that nay be two 11: 43AM
to three pounds larger for a conpletely different
end nmarket; is that correct?
A Ri ght .
Q You woul d expect, would you not, that there
woul d be sone difference in base pay rate between 11: 43AM
t hose two conpl exes?
A Yes.
Q You woul d agree then with nme that the fact
that two growers are in close geographical proximty
to each other is not the sole analysis in 11: 44AM
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det erm ni ng whet her they shoul d have exactly the
same contract or not?

A Right. There are other considerations.

Q Ckay. In Paragraph 18 you quoted Gary Murphy,

who represented Simons Foods, in saying that
Packers and Stockyards pretty well dictates that we
have to treat all growers the sane, and then you
went on to question whether USDA or G PSA has the
authority to nmake such a dictate; is that correct?
A That's correct.

Q And is it a fair characterization of your
argunent here that based on the fact that some of
the enforcenment authority that exists under the
Packers and Stockyards adninistration for |ivestock,
cattl e and pigs does not extend to live poultry
deal ers?

A When they added poultry and live poultry
dealers, it's nmy -- to Section 202, it's ny
under st andi ng that apparently through an oversi ght,
they did not give USDA authority to enforce that,
and there have been bills introduced in Congress or
farmbill attachments to change that, but | don't
know from a | egal standpoint.

Q You' re not of the opinion, however, that the

only liability or exposure concern one of the

11: 44AM

11: 44AM

11: 44AM

11: 45AM

11: 45AM
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poul try conpani es could have is enforcenment actions
by the agency, and | can ask a nore direct question
Can't plaintiffs still sue us for violating the
Packers and Stockyards Act even if --
A Yes. 11: 45AM
Q And hasn't that happened nunerous tines?
A | don't know about nunerous but it has
happened.
Q Were you involved in a lawsuit by a group of
growers in around the Fort Smith area of Arkansas 11: 46 AM
agai nst OK Foods?
A I n Ckl ahoma, yes.
Q I n Ckl ahoma, and that case invol ved fairness
clains under the Packers and Stockyards Act, did it
not ? 11: 46 AM
A Correct.
Q And what was the resolution of that case?
A It had a long history -- you just want the
final result?
Q Yes. 11: 46AM
A | guess it's still dynamc, but a couple of
weeks ago the judge let the jury verdict stand and
reduced damages fromthe jury award of 21 million
back to ny highest amount of 14 mllion or so.
Q So notwithstanding the fact that the agency 11: 46 AM
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| acks authority to dictate that you have to treat
all growers the sane, a poultry conpany was hit wth
ultimately a 14 nmillion dollar verdict for an
unfairness clai munder this Packers and Stockyards
Act ?

MR RIGES: hject to the form
A Under Section 202. | hesitate because of the
word unfairness. There's been a ot of legal stuff
goi ng --
Q Let me rephrase that question then. The
poul try conpany was |iable under Section 202 of the
Act; is that correct?
A Correct.
Q The Packers and Stockyards case agai nst
Pilgrims Pride that you were involved in in Texas,
were you aware that the USDA took a position in that
case as to whether poultry conpanies could offer
different contracts to different growers?
A No
Q Were you aware that he filed an ami cus bri ef
in that case?
A | don't think so.
Q Ckay. | want to show you what |I'd like to
mark as Exhibit 3.

A | know the attorney had discussions wth USDA

11: 47AM

11: 47AM

11: 47AM

11: 47AM

11: 48AM
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people, but | didn't know.
Q If I could ask you to -- first, if you could
identify this. This says it's a brief for am cus
curiae for the United States of America in support
of plaintiffs-appellees, Cody Weel er, Don Davis and 11: 48AM
Davey Wl lianms, who were the plaintiffs in that case
that you previously identify; correct?
A That's correct.
Q I'"d like to ask you to turn to Page --
MR RIGES: Counsel, before we do that, can 11: 48AM
you show nme a copy of this indicating it was in fact
filed? The copy I've got is an unsigned draft.
MR BURNS: | don't --
MR RIGES: It might or might not have been
admitted or filed. 11: 48AM
MR BURNS: | don't actually have a
file-stanped copy with me. | can certainly
suppl emrent with one |ater.
Q Could | ask you to turn to Page 22, please.
A 22, okay. 11: 49AM
Q If you would | ook at the begi nning of that
page, beginning with the word simlarly on the
second |ine down.
A Uh- huh.
Q Could | ask you to read that for nme? 11: 49AM
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A Simlarly, the arbitrary favoring of a
particular grower for other than | egitimte business
reasons or on terms not nade available to other
growers mght constitute undue or unreasonable
preference or advantage or undue or unreasonabl e
prejudi ce or disadvantage under 7 USC 192, which is
Section 202.
Q So you would agree with ne that the USDA has
at least staked out the position that under certain
ci rcunst ances maki ng a deal available to a grower
that's not available to other growers m ght
constitute a violation of Section 192?

MR RIGES: hject to the form
A It says what it says. The issue is whether

t hey have any authority behind that.

Q Ckay. In Paragraph 19 of your report you cite

sone | anguage from Patrick Pilkington and then you
assert that that |anguage is contradicted by

grow out deal s Tyson executives and insiders had for
many years, and | believe you | ook to sone of
Tyson's Securities and Exchange Conmmi ssion filings
for that information?

A Yes.

Q Have you actually reviewed any of those deal s?

A | have reviewed sonme simlar or some atypical

11: 49AM

11: 50AM

11: 50AM

11: 50AM

11: 50AM
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contracts that Bo Pilgrimhad with Pilgrims Pride,
and | did downl oad this SEC docunent and | | ooked at
it, but | can't recall precisely what is there.
Q Wel |, you're basing your understandi ng of
what's in there on the description of the deal in 11: 51AM
t he SEC document ?
A Correct.
Q And you're assuming -- making certain
assunptions about that deal based on just reading a
description of it? 11: 51AM
A Yes.
Q And you' ve not actually read that docunent?
A Read t he contract?
Q Read the grow out contract between certain
Tyson executives and insiders that you are referring 11: 51AM
to in Paragraph 19.
A | do not recall seeing the contract per se.
Q How do you know that it's the same sort of
deal that Bo Pilgrimhad if you haven't actually
read it? 11: 51AM
A Just the wording and the way pay is
calculated, as | recall, is different.
Q Wel |, how is pay cal cul ated under these
contracts?
A On t hese? 11: 52AM
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Q These insider deals we're tal ki ng about, how
is pay cal cul ated on then?
A There are two kinds of insider deals | have
encountered, taking this away fromjust Tyson,
but --
Q Wll, I"'mreally nore interested in these
Tyson deal s that you've included in your report
her e.
A I'd like to see the SEC docunment | cited to
refresh ny nenory.
Q | don't have that.

M5. XIDIS: | can find it. It will take ne
a few mnutes. You mght want to nove on to
sonething else. It will take ne alittle time to
find it.

MR RGES: Want to take a break and we can
find it or do you want to --

MR BURNS: How long do you think it wll
take to track that down?

M5. XIDIS: | don't know. |'ve got to go
t hrough the production that was made to you all to
look for it.

MR RIGES: |I'msure we can get it for the
Wi t ness.

MR BURNS: Wy don't we just nove ahead,

11: 52AM

11: 52AM

11: 53AM

11: 53AM

11: 53AM
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1 and | do have sonme nore questions about that that
2 we'd like to ask, but we can probably finish up with
3 everyt hing el se and conme back.
4 Q Paragraph 21, you testified that Tyson or you
5 i ncluded in your report that Tyson has historically 11: 53AM
6 had several types of contract for obtaining
7 sl aughter cattle, even those com ng fromthe sane
8 area or sane feed lot?
9 A Yes.
10 Q Did you review any actual Tyson cattle 11: 53AM
11 contracts in order to make that statenent?
12 A I'"ve certainly reviewed the IBP contracts that
13 Tyson bought into you m ght say.
14 Q In the past you have?
15 A As part of the Pickett case. 11: 54AM
16 Q Did you review that in connection with this
17 | awsuit specifically?
18 A No, | did not go back to those.
19 Q Ckay. So you don't have any contracts you can
20 point to today that are different between two Tyson 11: 54AM
21 cattl e producers?
22 A Don't knowif | have Tyson contracts per se.
23 VWhatever | have in the cattle case, the details
24 woul d be covered by confidentiality. Some of it was
25 introduced in five-week trial, but | can't recall 11: 54AM
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what all was introduced. | wasn't even there for
nost of it.
Q So you don't -- the answer to ny question is,
you don't have any actual contracts to show us that
illustrate that there's differences? 11: 54AM
A No.
Q You reference on page -- the end of Page 8 and
begi nni ng of Page 9, which is Paragraph 29 of your
report, recent contracts that cover |onger tine
peri ods? 11: 55AM
A Yes.
Q And you state that Tyson's 2005 contract
covers three years; is that correct?
A Yes.
Q Are you aware that Tyson also offers 11: 55AM
seven-year contracts to its growers?
A | have heard that, but the contracts | had, it
was a three-year.
Q Ckay. Have you reviewed any of the Tyson
contracts or any of the other contracts involved 11: 55AM
with any of these other conpanies to determne if
they provide for out-tine pay?
A | have not reviewed them |l ooking for that.
Q Do you know what out-time pay is; do you know
what | mean when | say that? 11: 55AM
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A When there are not birds there other than the
normal cycl e.
Q So the basic concept of that would be if a
chi cken conpany | eaves a grower's house enpty for an
ext ended period of tine and that the conpany pays 11: 55AM
t hat grower sonme noney?
A I have not seen such a contract, but | was not
| ooking through there for it. | cannot recall ever
seeing one like that.
Q You don't know whether they exist in this 11: 56 AM
wat er shed or not?
A | do not.
Q Ckay. In Paragraph 31 you state, integrators
typically mandate specifications for poultry houses
and equi prent and often require growers to nmake 11: 56 AM
i nvestments in upgrading equi pnrent and facilities.
A Uh- huh.
Q Are you aware of a Tyson grower that's been
termnated for failing to nmake upgrades in equi pnent
and facilities? 11: 56 AM
A No
Q Do you know whet her Tyson typically does that
on a voluntary basis?
A I do not know the extent to which it's
vol untary encouraged or mandat ed. 11: 56 AM
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Q Do you know whet her Tyson of fers prem um
contracts that pay growers nore when they make that
sort of an investnment?

A |'"maware that they pay growers nore. There's
an i ssue of whether that's enough nore, but that's
not part of this litigation

Q Paragraph 33, you state that existing growers
who wi sh to expand production by building additiona
houses do so only with the integrator's express

perm ssion. | assune there that you're not saying
that if a poultry grower wanted to go out and build
anot her house on his property, sonmehow the conpany
woul d say you can't do that?

A I think they have the authority because the
contract lays out the nunber of houses and so forth.
Q Tyson contracts lay out the nunber of houses?
A I'd have to go back and | ook at those details.
Q You don't know that to be true then, the Tyson
contract specifies the nunber of houses?

A No

Q Ckay. Obviously if a grower wanted to expand,
he woul d want to work with the conpany to make sure
he woul d have enough birds to fill that extra house;
right?

A Ch, yeah

11: 57AM

11: 57AM

11: 57AM

11: 57AM

11: 58AM
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1 Q Do you think that's wong?

2 A Not necessarily.

3 Q In Paragraph 34 you state that once waste is

4 renoved fromthe poultry house, it no longer has a

5 role in defendants' poultry production process. You 11: 58AM
6 acknow edge, do you not, that many poultry growers

7 derive economc value frompoultry litter?

8 A Poultry litter has a gross value to growers.

9 ' mnot sure about the net val ue.

10 Q Many growers use it to aid their cattle 11: 58AM
11 operations?

12 A May or may not aid it in ternms of the

13 economi cs.

14 Q If that litter was no | onger available to many

15 growers, it would affect the overall economc 11: 58AM
16 situation on their farn®

17 A It could affect it conceptually positively or

18 negati vel y.

19 Q In order for themto stay in business, if you
20 took away the poultry litter, the chicken conpanies 11: 59AM
21 woul d have to pay them nore noney, would they not?
22 A Since | have not carefully analyzed the
23 on-farm econonics of litter application with a high
24 soil P test and other factors, |I can't give a
25 definitive answer to that question. It's not 11: 59AM
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somet hing | was asked to do.

Q The defendants' poultry production process --
woul d you agree that anything that affects the
amount of noney that the defendants have to pay
poultry producers in a positive way is inportant to
t he conpani es?

A Certainly they look at all of the

out - of - pocket costs and the revenue.

Q Par agraph 48 on Page 16, you state that

conpl ete control over the grower's contract termns
and disposition of litter and waste by defendants,
Tyson, Cobb-Vantress, Peterson, Sinmons, Cargill
Ceorge's mani fested in the defendants' settlenent of
the City of Tulsa litigation over the ESW Do you
have any know edge regardi ng the di scussions that
occurred between those conpanies and their growers
about that settlenment agreenent?

A | do not.

Q Do you know i f the conpanies had neetings with
t hose growers?

A Wbul dn't be surprised, but | don't know that
t hey did.

Q Do you know i f the conpani es asked the growers
to voluntarily agree to that settl ement agreenent

bef ore the conpanies entered into it?

11: 59AM

12: OOPM

12: OOPM

12: OOPM

12: 01PM
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A | do not.
Q Page 26 of your report, Paragraph 62C, you
make reference to a 1992 waste managenent synposi a
that included a talk by Ellis Brunton
A Yes. 12: 01PM
Q Did you attend that synposiunf?
A | did not.
Q What materials fromthat synposia have you
revi ened?
A Well, certainly his printed talk, which | cite 12: 01PM
here with the Bates nunber, and |'ve | ooked at the
agenda for it, but | can't recall what all |'ve
| ooked at, you know, going back sixteen years.
Q There was an E-nmail discussion in your
produced materials between you and Mss Xidis 12: 02PM
regardi ng some transm ssion of one page of the
docunent. Do you renenber those E-mails at all?
A Huh- uh.
Q | guess I'Il just ask the nore direct
guestion. Wen you | ooked at his talk, did you 12: 02PM
revi ew t he whol e thi ng?
A | have all of it, yes.
Q Ckay.
A O as far as | know, | have all of it. That
m ssi ng page we resol ved. 12: 02PM
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Q Ckay. |I'll show you what 1'd like to mark as
Exhibit 4, which is the Ellis Brunton talk that you
made reference to in Paragraph 62.
A Yes.

MR RIGES: Do you have a copy? 12: 03PM

MR, BURNS. Sorry.
Q Have you ever had a conversation with Ellis
Brunt on?
A As far as | know, |'ve never net him
Q You state that -- in your report that M. 12: 03PM
Brunt on di scussed corporate environnental conmtnent
and di scussed problens with poultry waste, including
nutrients?
A Yes.
Q How do you think M. Brunton defined poultry 12: 03PM
wast e?
A | don't know without reading to see if he nmade
specific reference to it.
Q If I could direct you to Page 26 of this talk,
whi ch i s Bates nunmbered NPWS 00000051, the second 12: 03PM
par agraph down - -
A Ckay.
Q -- can you read nme the sentence starting with
t he sane probl em
A The sane peopl e you nean? 12: 04PM
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Q Sane people. |'msorry.

A The sane people that started this industry
were faced with the sane basic problens we have
today, which is what to do with one-third of the
live weight of each bird that is considered

i nedi bl e: Heads, feet, blood, feathers and viscera.
What resulted was the inclusion of rendering
operations, which nay have since evolved into

speci alized protein and oil recycling operations.

Q Ckay. Whuld you agree with me then on Page 27
and Page 26, without going line by Iine, he al so
spends sone tinme tal king about DAF ski mm ngs and

sl udge?

A Yes.

Q Which is a processing waste fromthe plant;
correct?

A Yes.

Q Wul d you agree with me that the prinmary
thrust of his speech was on processi ng waste?

A Yes.

Q Ckay. Page 28 of the same speech, the | ast
par agraph on that page --

A You want me to read it?

Q Yeah. |If you could start with the sentence --

actually, if you would start with the begi nning of

12: 04PM

12: 04PM

12: 05PM

12: 05PM

12: O5PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 114 of 190

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

114

t he paragraph, wth another area.

A Ckay. OCh. Another area of future
environnental investnent that is critical to our

i ndustry's survival is that of applied research at
t he university and governnent agency |evels.

I nformati on and knowl edge gai ned fromthis research
is vital to the fornulation of the best managenent
practices and areas of litter recycling, dead bird
di sposal, offal reclamation and processing plant

pol  uti on control

Q Do you find it significant that in discussing
litter, he used the word recycling as contrasted

wi th dead birds where he used the word di sposal or
processi ng plant waste where he used the words
pol I uti on control ?

A What's your question again?

Q Do you find it significant that he used the
word recycling with regard to poultry litter as
opposed to using the words pollution control or

di sposal ?

A Possi bl y.

Q Ckay. I1'd like to turn to the | ast page of
t he speech, which is | believe where you pulled the
guote that you included in Paragraph 62C from

A Uh- huh.

12: 05PM

12: 06PM

12: 06PM

12: 06PM

12: 06PM
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1 Q And you quoted M. Brunton as saying the total
2 returns on environnmental investrment are not yet
3 positive; is that correct?
4 A Correct.
5 Q That's not really a very conpl ete statenent of 12: 07PM
6 what he said, is it?
7 A Let me go through and find that statenent.
8 Q It's in the | ast paragraph.
9 A Ckay. Well, it goes on fromthere.
10 Q It goes on, but there's nore before it, too, 12: 07PM
11 is there not, in that sentence?
12 A Yes.
13 Q Can you read the whol e sentence beginning with
14 i n concl usi on?
15 A In conclusion, the financial facts are that 12: 07PM
16 al t hough the total returns on environnental
17 i nvestment are not yet positive, mmjor strides have
18 been and continue to be nade in the poultry industry
19 in deriving value froma variety of byproducts that
20 were once considered waste materials. The bottom 12: 07PM
21 line is that profitable poultry operations nust
22 continue to invest in progressive environmental
23 practices.
24 Q When you di scuss that quote in your report,
25 you included a conment at the end of the | ast 12: 08PM
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sentence of Paragraph C that an apparent reference
only to the integrator's return is not full socia
and econom c returns?
A Uh- huh.
Q Are you inplying or inferring there that the 12: 08PM
poul try conpani es did not consider econonic and
social returns in deciding whether to make these
ki nds of investnents?
A They certainly ook at their out-of-pocket
expenses, and the environmental side is -- largely 12: 08PM
does not affect their profit and | oss.
Q If you were correct and that was the only
concern the poultry conpanies or poultry integrators
had there, why is it that M. Brunton recomended
that the bottomline is that profitable poultry 12: 08PM
operations nmust continue to invest in progressive
envi ronnental practices?
A He did say that, but then he said the
uni versities need to do the research at the taxpayer
expense. 12: 09PM
Q But he said the conpanies need to invest;
correct?
A Yes.
Q Ckay.

MR ELROD: That's what you do, isn't it? 12: 09PM
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MR. BURNS: The only questions | have
remaining relate to that SEC docunent, so --

M5. XIDIS: Want to take a break for a
m nut e?

MR RIGES: Of the Record for a minute.

VI DEOGRAPHER: W' re now off the Record.
The tine is 12:09 p.m

(Followi ng a short recess at 12:09

p. m, proceedings continued on the Record at 12:11
p.m)

VI DEOCGRAPHER: W are back on the Record.
The tine is 12:11 p.m

DI RECT EXAM NATI ON

BY MR BASSETT:
Q Dr. Taylor, nmy nane is Wody Bassett. | don't
know t hat we've ever net before. | represent the
Ceorge's defendants in this case, and since | drove
all the way over here from Arkansas this norning,
I'"'mdetermned to ask a few questions even though
M. Elrod and M. Burns have essentially covered the
waterfront as to what | wanted to ask, and I'Il skip
around just a little bit and we'll get through this
pretty quickly. Doctor, are you aware of a single
grower who contracts with George's who's had his or

her contract termi nated by George's?

12: 09PM

12: 11PM

12: 12PM

12: 12PM

12: 12PM
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1 A No. | really haven't |ooked into those

2 details.

3 Q Do you know of a single grower for George's in

4 the Illinois R ver watershed or anywhere el se for

5 that matter who wanted birds and didn't get them 12: 13PM
6 from George' s?

7 A | do not.

8 Q There was a little bit of tine spent by M.

9 El rod tal king about the exportation of litter

10 outside of the Illinois River watershed. Are you 12: 13PM
11 aware that CGeorge's has done sone exportation of

12 litter?

13 A Yes, as we discussed earlier.

14 Q Ri ght, and have you spent any real substanti al

15 amount of tine |ooking into that? 12: 13PM
16 A | have not.

17 Q Al right. Do you know how much litter

18 Ceorge's has transported or exported out of the

19 II'linois River watershed in recent years?
20 A There are nunbers in one of the other expert 12: 13PM
21 reports, but |I don't recall exactly how nuch.
22 Q | guess the question, better question would
23 be, have you | ooked into that yourself?
24 A I have not. | just |ooked at the nunbers for
25 '03 through '06, and it has gone up, but | don't 12: 14PM
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1 renmenber how nuch or what percent of George's
2 litter.
3 Q | take it then you wouldn't have any personal
4 know edge or any idea as to what George's experience
5 has been, either pro or con, with that, with the 12: 14PM
6 exportation of litter out of the Illinois River
7 wat er shed?
8 A | do not have personal experience.
9 Q Now, in Paragraph 6 on Page 2 of your report,
10 you state that you have been retained by the State 12: 14PM
11 of Cklahoma to evaluate the rel ationship between
12 poul try growers and defendant poultry conpani es.
13 That's part of your statenent. |s that true; is
14 that one of the reasons you were retained in this
15 | case? 12: 14PM
16 A To eval uate the economc rel ationship between
17 growers and defendant conpani es.
18 Q Ckay. You were hired, though, or retained to
19 eval uate to sonme degree the relationship that exists
20 bet ween growers and these poultry defendant -- these 12: 15PM
21 def endant poultry conpani es; correct?
22 A Correct.
23 Q All right. Now, M. Elrod already | think did
24 a pretty good job of I think covering this, but | do
25 want to ask just a few questions along those |ines. 12: 15PM
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1 Have you ever tal ked, sat down with a person, a
2 human bei ng who grows chickens for George's?
3 A | have not.
4 Q | take it then you' ve never been on a farm of
5 soneone who grows chickens for CGeorge's? 12: 15PM
6 A | do not recall ever being on one for
7 Ceorge's, certainly none in the Illinois R ver
8 wat er shed.
9 Q Have you ever been on a farmthat -- where
10 they grow chickens in the Illinois R ver watershed? 12: 15PM
11 A | have not.
12 Q So | guess it's fair to say that you have
13 never gone to a farmand had the opportunity to
14 observe what the daily routine is of a person who
15 grows chickens for either George's or any of these 12: 16PM
16 ot her conpani es?
17 A Fromall indications, the integrators have the
18 sane business practices in the IRWthat they have in
19 other areas of the United States and | thought about
20 contacting growers, talking to growers in the IRW 12: 16PM
21 but inny -- | didn't think I woul d gain anything
22 useful out of talking to the growers because
23 general | y speaking, nationally there has been
24 peri ods of fear in the industry, whether justified
25 or not, there's sone fear and, you know, | don't 12: 17PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 121 of 190

121
1 know if growers are telling me -- | just have no way
2 of assessing whether growers |'ve never net before
3 woul d be telling ne the truth, exaggerating
4 somet hing on the side of the integrator or
5 exaggerating sonething they wanted to, and because 12: 17PM
6 of that view, | elected not to go talk to a sanple
7 of growers in the watershed.
8 Q Ckay. So the bottomline is you have not
9 talked to any growers in the watershed?
10 A Correct. 12: 17PM
11 Q You haven't sat down and talked to themto
12 determne or try to get a better idea howthey live
13 their life and how they make a Iiving?
14 A No.
15 Q Are you famliar with a service called 12: 18PM
16 Economi ¢ Research Service that | think is connected
17 to the USDA?
18 A It's a branch of USDA.
19 Q What is it?
20 A Just that. 12: 18PM
21 Q Maybe you can help ne understand it a little
22 bit. Wat is the Economnmic Research Service at the
23 USDA?
24 A They do economic research on agricul tural
25 i ssues, provide a |lot of econonmic statistics, do 12: 18PM
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anal yses of industry, subindustries and so forth,
Q And do they put out a publication ever so
of ten?
A They have a | ot of publications.
Q Do you read those? 12: 18PM
A | rely on their website heavily for data, sone
of their publications, but it's not any regular
series that | go look at or any one that | always
read.
Q | guess the better question would be, do you 12: 19PM
fromtime to tinme read the publications put out by
t he USDA Econom ¢ Research Services?
A Sone.
Q Ckay, and have you, at least in the past,
based on the ones you' ve read, have you found the 12: 19PM
i nformation contained therein to be useful ?
A Their economic statistics and their data are
highly useful. The reports often don't have
anything of -- you know, enlightening to an acadenic
econom st, but the data is extrenmely useful. 12: 19PM
Q Let me switch tracks for just a second, if I
could. Are you fanmiliar with what the IRS calls
Schedul e F?
A Farmtax return.
Q Yes. Schedule F I think, and you correct ne 12: 20PM
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if I"'mwong, | believe Schedule F is where a person
woul d show their profits and | osses on farm
oper ati ons.
A Uh- huh.
Q So |'mnot an accountant, |'mnot a CPA, but | 12: 20PM
bet you can answer this question. Let me just throw
out a little hypothetical. Wen a person decides to
grow chi ckens, you tal ked earlier about how they' ve
got to invest in a house and build a house?
A Uh- huh. 12: 20PM
Q And put the necessary equi pnent in the house;
right?
A Ri ght.
Q If a person spends $500,000 to build their
house or houses -- 12: 20PM
A Uh- huh.
Q -- and to acquire the necessary equi pnent,
then is that person going to be permtted under
Schedule F to depreciate over a period of tinme?
A Yes. 12: 20PM
Q Ckay, and do you know how | ong of a period of
time a farmer is allowed to depreciate the cost of
what it took to build the houses and to acquire the
equi pnent ?
A Well, first let nme say, there are different 12: 21PM
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ki nds of depreciation. There's economc
depreciation that econom sts use in their
accounting, and there's tax depreciation. Wat
you're referring to is tax depreciation, and | think
on a house that's 15 or 25 years, | don't recal
exactly, but that's not the kind of depreciation
use in the econonic anal yses that | have done.

Q Yeah, but |'mtal king about tax depreciation
now. If the farnmer spent $500,000 to build his
houses and put in the necessary equi pment, that
farmer is then entitled over a certain period of
years to depreciate on his or her incone tax return
each year, are they not?

A Correct.

Q And if they had a $500, 000 i nvestment and they
wanted to depreciate over a ten-year period, they
coul d depreciate or show a tax deduction of $50, 000
per year, could they not?

A Correct.

Q Are you testifying or serving right now --
strike that. Are you serving right now as an expert
Wi tness or a consulting expert in any other cases
besi des this one at the present tinme?

A | do not know the current status of the east

Texas PilgrimPride-Tyson case. | have not talked

12: 21PM

12: 21PM

12: 22PM

12: 22PM

12: 22PM
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to the attorney in nmonths. The last word | had is
that the judge would not certify the class, and it
was under appeal. Kelly Tidwell, after not hearing
fromhimfor nonths, called | ast week and left a
voi cemai | message that he wanted to update ne. |
call ed back, and they said he's tied up and woul d
get back to ne in ten mnutes, and | haven't heard
anything. That one could be dead or still active,
but that's the only possibility.

The Bean versus K Foods, | assunme that ny
role is over. The plaintiffs had until Sunday, |
guess, to accept the reduced damage award or go for
retrial over damages, and | don't know what they
di d.

Q Any ot hers?
A No. That's it. I've said noto a lot.
Q Rat her than cover ground that's al ready been
covered, Dr. Taylor, I'mgoing to pass you to
another lawer. | think if | keep going, |'mjust
going to repeat ground that's already been touched
on.

MR RIGES: Brian, if you want to get back
we have the docunent that Dr. Taylor wanted a chance
to |l ook at.

CONTI NUED DI RECT EXAM NATI ON

12: 23PM

12: 23PM

12: 24PM

12: 24PM
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BY MR BURNS

Q Dr. Taylor, if you don't nind, would you
identify that docunment and nake it a part of the
Record.

A It's excerpts fromthe Tyson SEC docunent DEF
14A filed 12-31-2003.

Q Can we nmark that as Exhibit 5?2 Wuld you like
a mnute to | ook over that docunent?

A Pl ease. Ckay.

Q From your review of that document, can you
arrive at the ternms and conditions of those
agreenments that you referred to in Paragraph 19 when
you referenced growout deals that Tyson executives
and insiders had for nany years?

A Ckay. The part that | had highlighted in bold
that's on the second page is certain persons,

i ncludi ng sonme executive officers and directors, are
engaged in poultry grow out operations whereby these
persons purchased fromthe conpany baby chicks,

feed, veterinarian and technical services, supplies
and other related itens necessary to grow these
livestock to nmarket age, at which tinme they're sold
either to the conpany or to unrelated parties. M
point was, that's not the kind of contract offered

to the growers, the so-called contract growers.

12: 24PM

12: 25PM

12: 25PM
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cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 127 of 190

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

127

Q Is that the sane type of contract that Bo
Pilgrimhas with Pilgrims Pride?

A He has this kind of arrangenent, and then he
had anot her arrangenent where he was -- he bought
the chicks and feed and so forth for houses that he
owned, but then he got a Ceorgia dock price less a
processing fee, and often that anounted to

consi derably nore than what the other contract
growers were getting per pound.

Q So your understanding is that with regard to
the latter of those two, Bo Pilgrims arrangenents
that you di scussed, those chickens were actually
grown out at houses he owned?

A Bo had -- from SEC docunents, okay, | know
that Bo had three kind of contracts. He had the one
| just mentioned. He had another set of farns that
had contracts that were essentially the same as what
the contract growers had, and then he had this
arrangenent where he bought chicks that went out to
unspeci fied contract growers, and then they were
grown out and came back and then he sold them and
got income fromit. So Bo Pilgrimactually had

t hree ki nds of arrangenents. Those have changed a
little bit over time but --

Q Do you have any information or reason to think

12: 26PM

12: 27PM

12: 27PM

12: 27PM

12: 27PM
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that Tyson has any of those type arrangenents ot her
than what you've identified fromthat SEC docunent?
A This is all |1've identified so far.

Q And do you know whi ch Tyson executives or

i nsi ders had those arrangenents?

A | just know what's stated right here.

Q And not to bel abor the point, but you haven't
seen the actual agreenent?

A | have not seen the actual contract.

Q And you don't have --

A Bo Pilgrims contract was attached to the SEC
docunent, but | do not have a Tyson executive or
insider's contract that |I'm aware of.

Q You don't have any information as to the rate
of return that those individuals received fromthose
contracts?

A | do not.

Q Ckay. You don't know if they made noney or
br oke even or | ost nobney on those contracts?

A On the poultry houses thensel ves as opposed --
Q Just these agreenments that you' ve identified
where Tyson executives or insiders purchased chicks,
feed and nmedication and then resold those to the
conpany, you don't have any information as to

whet her they made noney, |ost noney or broke even on

12: 28PM

12: 28PM

12: 28PM

12: 28PM

12: 29PM
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t hose?
A | don't think I do.
Q Ckay. If | were to tell you that those
agreenments actually arose as a way for certain
i ndividuals to |l oan noney to Tyson on a | ow i nterest 12: 29PM
or no interest basis, would you have any reason to
di spute that?
A |I've seen this -- well, no, | don't have a
basis for disputing it in Tyson's case.
Q Ckay. Have you ever net a grower that wanted 12: 29PM
to loan nmoney to his integrator?
A No, and | don't know -- | wouldn't expect to
be privy to that kind of information.
Q So you don't have any know edge or reason to
bel i eve that any Tyson growers woul d be interested 12: 29PM
in these types of arrangenments or have the financi al
wherewithal to participate in then?
A | have not anal yzed that.
Q Ckay.

MR. BURNS: | have no further questions. 12: 30PM

DI RECT EXAM NATI ON

BY MR HI XON:
Q Dr. Taylor, nmy name is Philip Hi xon. |
represent Peterson Farns.
A Yes. 12: 30PM
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Q I think we net during your |ast deposition
A Yes.
Q And 1'Il warn you |I'Il be skipping around due
to the conbination of |ow bl ood sugar and pri or
guesti ons. 12: 31PM
A Ckay.
Q Your prior deposition you gave testinony
regardi ng your affidavit submitted in support of the
nmotion for prelimnary injunction filed by the
State; is that correct? 12: 31PM
A Correct.
Q Ckay, and that affidavit, as | recall
cont ai ned opinions regarding the rel ationship
bet ween integrators and growers?
A Yes. 12: 31PM
Q And transportation issues related to
transporting litter outside the Illinois River
wat er shed; is that correct?
A Mostly it discussed the structure of the
i ndustry, but there was the partial analysis | did 12: 31PM
based on one of the Arkansas studies of just hauling
litter out, one paragraph | think
Q Ckay. Wth regard to the first part of that
guestion regarding the rel ationship between
i ntegrators and growers -- 12: 31PM
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A Uh- huh.

Q -- your opinion in your affidavit and your
opinion in your May 15th report, how have those
opi ni ons changed, if any?

A | don't think ny opinions have changed. |It's
just in the May docurent | expanded on sone of that
and referred to contracts and research and so forth.
Q Ckay, and what specifically did you expand
fromthe prior opinion to this May 15th opi ni on?

A Well, there are really three main sections.
In the May report, one section deals with kind of a
listing of research and outreach related to the
poultry litter and waste issue. One section deals
with reference to the econom c studies that have
been done. One section, | present all these maps
that were available, and a section reviewing in much
nore detail the contracts the growers had with the
di fferent defendant conpani es and then a nmuch nore
detail ed analysis of hauling litter out.

Q Ckay. Wth regard to the contracts, what did
you | ook at specifically; what infornmed your opinion
in the May 15th report as opposed to the prior
report?

A Wll, as | nentioned, all of those contracts,

you know, for ny affidavit and even for the hearing,

12: 32PM

12: 32PM

12: 32PM

12: 33PM

12: 33PM
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| had just scanned those, and there was nothing
fundanmentally different fromother contracts | had
seen. So | went back and took a nore careful | ook
at those, addressing issues you raised with the --
with one of the Peterson contracts and al so
addressing kind of the evolution of those contracts
and how waste managenent -- how or when waste
managenent appear ed.

Q Ckay. What were the issues with the Peterson
contract that you referred to?

A That the growers owned the litter.

Q The Peterson contracts state that the grower
owns the litter?

A Let me go back and nake sure.

Q | believe that's correct.

A Too many contracts for nme to renenber. Al
poul try waste produced by the birds covered by this
contract shall be the exclusive property of the
contract farner, and it goes on fromthere.

Q Ckay. So the Peterson contract says the
grower owns the poultry litter?

A It is the only contract |'ve seen that states
the defendant -- that the waste is the exclusive
property of the grower.

Q Ckay, and it's ny understandi ng from your

12: 34PM

12: 34PM

12: 34PM

12: 34PM
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prior testinony this norning that you believe that

t hese contract provisions that you've cited manifest
the integrators' attenpt to shift risk to the
grower; is that correct?

A Yes.

Q Explain to ne how that risk is being shifted
in the context of this Peterson contract where the
Pet erson grower owns the litter

A Vell, inthe -- | don't think | have -- wait.
'79 and '86 contracts make no nmention of

responsi bility for disposal or ownership, and then
the '04 contract conmes in and says it's the
exclusive property of the contract farmer. Then it
goes on to state how they can use their exclusive
property, which --

Q How does it state they can use their property?
A It says the grower shall be responsible for
and receive all of the econom c benefits fromthe
use and di sposal of said litter. Doesn't mention
cost or net benefit, and it goes on to specify --
I"mreading my own. Goes on to specify exactly how
the grower is to dispose of litter and waste he or
she presumably owns and, as | recall, there's a |ist

of what they' re supposed to do with their exclusive

property.

12: 35PM
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Q Ckay, and you're referring to the BMPs that
are contained within the contract?
A Ri ght.
Q So those were BWMPs. Do you know whet her the
Ckl ahorma poultry laws and regul ati ons contain any 12: 37PM
BMPs?
A | think they do, yes.
Q And woul d those BMPs contain in Gkl ahona and
Arkansas | aws determ ne how a grower could use its
litter? 12: 37PM
A It's just strange to nme, as an econonist, that
the contract says it's the grower's exclusive
property but then you go on to tell them what they
can do with it or can't do.
Q That wasn't ny question. |'msaying, wouldn't 12: 37PM
the litter laws in Cklahoma and Arkansas, which
you' ve stated contain BMPs determ ne how that grower
can use his litter?
A Yes.
Q Ckay, and that's going to be independent of 12: 37PM
anything that's contained in the contract; is that
correct?
A As | understand it.
Q Ckay, and | believe you previously testified,
| believe it was at the prelimnary injunction 12: 38PM
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1 hearing, that those litter laws in Cklahoma and
2 Arkansas apply to the growers and govern grower
3 contracts or conduct; is that correct?
4 A Well, | don't know froma | egal standpoint if
5 they apply to the application of poultry waste to 12: 38PM
6 I and.
7 Q That's not what |'masking. |'masking you
8 whet her the Gkl ahonma and Arkansas litter |aws and
9 regul ations apply to poultry growers.
10 A As far as | know, it applies to whoever 12: 38PM
11 applies the litter, which is usually the grower.
12 Q Ckay. Let's talk about that. Who applies
13 litter?
14 A Wel |, often the grower does, but there are
15 conmercial litter application operators, and | 12: 39PM
16 mentioned a couple of them Traylor and Langl ey,
17 t hat were deposed.
18 Q And | believe you previously testified, and
19 M. Burns asked you the question about who deci ded
20 what happens to the litter. 12: 39PM
21 A And as far as | know, it's up to the grower.
22 Q It's up to the grower?
23 A Uh- huh, once it's outside or a safe distance
24 fromthe grow out operation, safe fromhealth -- for
25 bird -- 12: 39PM
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Q For biosecurity issues?
A Yeah, all of those bio.
Q So whether litter is applied on the grower's
property is determ ned by the grower?
A Yes. 12: 39PM
Q In conjunction with any applicable Ckl ahona
and Arkansas | aw?
A Correct.
Q Ckay, and whether the grower sells his litter
or trades his litter to sonmeone el se is determ ned 12: 39PM
by the grower?
A Certainly under the Peterson contract and
historically under the other contracts.
Q Ckay. So the grower nmakes those decisions as
wel | ? 12: 40PM
A Yes.
Q And those growers' decisions are consistent
with ownership of the litter; would you agree with
t hat ?
A I don't know froma | egal standpoint. You 12: 40PM
know, to an economi st, it appears that way but --
Q Do you have any reason to believe otherw se?
A No
Q Ckay. You've testified that you haven't
tal ked to any grower of any of the integrators -- 12: 40PM
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A Uh- huh.
Q -- in forming your opinions in this case. D d
you revi ew the depositions of any growers in
preparation of these opinions?
A Yes, | did. 12: 40PM
Q Do you recall who those growers were?
A | don't recall the names. The transcripts
were included in the docunents that we passed on
Q Ckay. The ones -- did you review any for your
initial affidavit that was filed back in Novenber? 12: 41PM
A | don't think so.
Q So the only grower depositions that you
reviewed were the ones submitted in the considered
materials that were produced with your May 15th
report? 12: 41PM
A Correct, as far as | can renenber.
Q Do you know whet her, anong those naterial s,
were any or deposition transcripts froma Peterson
grower ?
A No, | do not recall which integrators were 12: 41PM
i nvol ved.
Q Do you know whet her the deposition transcript
of Al Saunders was included in those material s?
A That name doesn't ring a bell but --
Q Have you revi ewed that deposition transcript? 12: 41PM
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A As | recall, | reviewed all of those | was
provi ded, which are the ones that | provided to you.
Q Ckay, and you don't know whet her that included
Al Saunder s?
A No, not fromnmenory, | can't tell you that. 12: 42PM
Q So you don't know what M. Saunders' position
was regardi ng ownership of litter?
A No
Q Ckay. Regarding the grower transcripts that
you have reviewed -- 12: 42PM
A Uh- huh.
Q -- do you recall the opinions or their
positions with regard to ownership of the litter?
A No
Q You don't recall one way or the other? 12: 42PM
A Huh- uh.
Q You don't recall whether that topic was
i ncl uded or discussed in the deposition?
A | did not go through those |ooking for that
speci fic issue. 12: 42PM
Q Ckay. You previously testified that you
hadn't contacted any growers in the Illinois River
wat er shed because of various concerns?
A Uh- huh.
Q Did you provide the State's attorneys with any 12: 43PM
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guestions to be used in grower depositions they
coul d have asked on your behal f?
A | don't recall doing that. | don't recal
bei ng asked. Didn't know | had the opportunity, so,
no. 12: 43PM
Q You did not?
A (Wtness shakes head fromside to side).
Q If you would turn to Page 3, Paragraph 8 of
your May 15th opinion
A Ckay. 12: 43PM
Q You set forth a nunmber of things that the
integrators generally own or control
A Uh- huh.
Q Ckay. Anmong that list, litter is noticeably
absent. Do you agree with that? 12: 44PM
A Earlier | mentioned that | have seen sone
contracts where the integrator does own and provide
the litter, but the typical contract in the IRWVit's
t he grower.
Q Ckay. 12: 44PM
A The new litter is what I'm--
Q Ckay. Let's refer to newlitter as bedding.
A Ckay. Beddi ng, okay.
Q Let's tal k about, under the Peterson Farns
contract who provi des the beddi ng? 12: 44PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 140 of 190

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

140

A | don't recall
Q You don't know?
A Huh- uh.
Q Ckay. Wen | refer to litter in reference to
this Paragraph 8, I'mreferring to poultry litter 12: 44PM
that's the subject of this lawsuit.
A Ckay.
Q And this sentence, this first sentence of
Par agraph 8, your opinion does not contain a
representation that the integrators either own or 12: 44PM
control the litter; is that correct?

MR RIGES: hject to the form
Q That's not part of this opinion; is that
correct?
A That's a legal issue, and | don't claimto 12: 4A5PM
have any expertise in that area
Q Well, | disagree. It's not a |egal issue.
You' ve got a list of things here that the
integrators generally own or control
A Ri ght . 12: 45PM
Q And on that list there's no nmention of poultry
litter; is that correct?
A That is correct.
Q Ckay. The second sentence of this Paragraph
8, you have various things that the integrators 12: 45PM
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deci de.
A Uh- huh.
Q And anong that list of things, there's not any
mention of what to do with litter; is that correct?
A That's correct. 12: 45PM
Q Ckay. Al of these -- so the absent of those
opinions is certainly consistent with Petersons
contract that the growers own the litter. Wuld you
agree with that concept?
A Yes. 12: 45PM
Q Ckay. This Footnote 1 that's on Page 3, still
tal ki ng about these control issues, towards the end
of that first sentence, it states the greatest
degree of control that a firmcan gain over another
stage of production with regard to this vertical 12: 46PM
integration discussion. It's a degree of control
over production; is that correct?
A Ceneral | y speaki ng.
Q Ckay. So it's your opinion that the
i ntegrator has control over production? 12: 46PM
A Yes.
Q | believe it's been your opinion that litter
falls outside -- the use of poultry litter as a
fertilizer, falls outside poultry production?
A It is not a part of the poultry production 12: 46PM
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process.
Q Ckay. So if we take that opinion, litter is
out side poultry production, we take its absence in
the lists that are contained in Paragraph 8 and we
conpare that with the provision in the Peterson
contract that the growers own poultry litter, that's
all consistent; would you agree with that?

A Yes.

Q Let's tal k about the second part of your
opinion, the litter transport issues for a nminute.
Your prior affidavit you had sone cal cul ations, as
recall, transporting litter 100 mles outside the
wat er shed

A That was a calculation pulled froma

Uni versity of Arkansas report.

Q Ckay. |Is the opinion that was in that
affidavit, is that still your opinion today; are you
relying on that opinion; is that sone opinion that
we're going to see at trial?

A That has been replaced by this nuch nore
detailed than Ellis' based on the Carreira study and
goi ng each year and not just that one little
snapshot intime. So | do not plan to rely on what
was the little snippet that was in the affidavit.

Q Ckay. So correct ne if I'mwong, but you're

12: 47PM

12: 47PM

12: 48PM

12: 48PM

12: 48PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 143 of 190

143
1 no |l onger -- the opinion that was in your affidavit
2 has been replaced with the opinion that's in your
3 May 15th report?
4 A That one little snippet on transportation cost
5 has been replaced by a much nore detailed and 12: 48PM
6 up-to-dat e anal ysi s.
7 Q Ckay. It's been expanded?
8 A Geatly, yes.
9 Q Ckay. |Is the purpose of the calculation that
10 you made in your prior affidavit, is the purpose of 12: 49PM
11 that cal culation the sanme purpose of the cal cul ation
12 contained in your May 15th report; are you measuring
13 the sane thing, in other words?
14 A Al | looked at in the affidavit was just a
15 perspective on the cost of hauling the litter out. 12: 49PM
16 That's it. There was nothing there about unjust
17 enrichment or in current ternms the possibility of
18 maki ng nmoney by selling it outside the watershed.
19 Q Ckay. So what's the difference -- explain to
20 me the differences between your prior opinion and 12: 49PM
21 your current opinion, how that progressed.
22 A M --
23 Q What was considered in the new opinion that
24 wasn't considered in your prior opinion?
25 A The detail ed cost breakdown, the hauling it 12: 50PM
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off, the hauling of litter to delta cropland and
using it there and how much woul d be applied and

t hen suppl ementing that with conmercial fertilizer
Then |'ve done it by year using annual fertilizer
prices while the affidavit had just a one-year
snapshot for '03 or sonmething like that, and then
I've cal culated the cost avoided by not transporting
poultry waste out of the IRWfor different amounts
and by year.

Q Ckay. In your prior deposition we had a

di scussi on about proper econonic accounting. Do you
recall that discussion?

A Yes, | do.

Q Can you just refresh our nmenories as to what
proper econom ¢ accounting is?

A Well, to do a full-blown econom c anal ysis of
this issue, one part of it would be what |'ve done
here, but another part woul d be determ ni ng how nuch
litter should be transported out, and that's
sonething I was not asked to do and so did not do
it, and |'ve not been asked to | ook at the externa
cost associated with litter in the | RW

Q Ckay. What woul d an exanpl e of external cost

be?

A Pol [ uti on cost or adverse health consequences.

12: 50PM

12: 50PM

12: 51PM

12: 51PM

12: 51PM
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1 Q Ckay.

2 A External to the firm

3 Q External to the firn®

4 A That's the usage in econom cs.

5 Q Ckay. Could you define the firmfor us? 12: 52PM
6 A In this case it would be a defendant conpany.

7 Q Ckay. Your prior deposition we discussed what

8 woul d go into a proper econonic accounting. |

9 believe that's on Page 212 of your prior deposition,

10 and you identified anmong those factors external 12: 52PM
11 costs of too much litter and waste being applied in

12 the Illinois R ver watershed. That woul d be part of

13 a proper econom c accounting?

14 A Ri ght .

15 Q Did you do that as part of your May 15th 12: 52PM
16 report?

17 A I was not asked to and | did not.

18 Q Ckay. Not asked. kay. Part of the next

19 thing that you identify as being part of proper
20 econom ¢ accounting would be |ooking at alternative 12: 52PM
21 uses outside the watershed for litter, such as
22 burning. That's on pages -- or Lines 17 and 18.
23 A Yes.
24 Q Did you do that as part of your May 15th
25 opi ni on? 12: 53PM
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A | didit as part of the overview, and of the
alternatives nentioned, the nost attracti ve one,

gi ven what we know right now, is actually hauling it
and using it on cropland. So | took a look at the
alternatives but did not do the kind of detailed
analysis | did here, like for -- burning issues have
been rai sed about the emi ssions and sone on the
econom cs, and there's sone other alternatives

tal ked about |ike cellulosic conversion to bio-oi

or ethanol or sonething, but we do not have
conmercially viable proven technology at this tine,
so | sinply restricted ny analysis to hauling.

Q Ckay. You didn't analyze any of the other
alternatives?

A Vell, to sone extent | did but not with this
| evel of detail because this one appears to be,
under known technol ogy and current economcs, the
best way of using it.

Q Ckay. What other alternatives did you

anal yze?

A Well, 1've already nentioned two that seened
to be on the forefront of current discussion, and
there's use of alum and the conposting of all of it.
Q Ckay. Did you reduce that analysis to

witing, to paper?

12: 53PM

12: 53PM

12: 54PM

12: 54PM

12: 54PM
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A | did not.

Q Ckay. For any of these other alternatives?
A No

Q So these were just -- how did you -- describe
the anal ysis that was perforned then

A The burning, there's a recent Arkansas study
where they've actually done that, and they raised
sone issues and tal ked about economics. The

cellul osic conversion | know sonethi ng about from
other -- or fromresearch |I'mdoing at Auburn

Uni versity for bioenergy, biofuels options, and
know it's being tal ked about in the poultry

i ndustry, but proven commercially viable technol ogy
has not been denonstrat ed.

Q Ckay, and nmaybe nmy question is not clear. |
guess for purposes of your May 15th report, are you
sayi ng that you anal yzed these other alternatives
that you descri bed?

A | sifted through the literature on these

ot hers.

Q Ckay. You reviewed literature?

A | reviewed literature.

Q And that was the extent of your analysis on
t hese other alternatives?

A Yes.

12: 55PM

12: 55PM

12: 55PM

12: 55PM

12: 56PM
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Q Ckay. The next elenment that you described in
your prior deposition on this proper economnic

anal ysis was | ooking at | ower phosphorus diets as a
way of reduci ng phosphorus. D d you do that as part
of your May 15th report?

A | do not have the information for that.

Q So you didn't performthat analysis?

A I know fromother Agri Stats reports that they
have sonme summaries show ng performance under | ow
phosphorus di ets and under hi gh phosphorus diets,

but | do not have those fromthis case and,
therefore, | can't use it, but | know the

i nformation exists.

Q Ckay. So that's -- this | ow phosphorus diet
is not part of your opinion in your May 15th report?
A Data exists for nme to analyze it, but | do not
have it.

Q Ckay. The next factor you identified on Line
22 and 23, looking at a range of alternative ways of
dealing with a problem | think we've discussed
those. Next, where excess litter night be applied
and applied safely. Did you look at that factor in
conpiling your opinions for this May 15th report?

A Certainly | ooked at the other studies, several

of theminvolve hauling it out, and the recent ones

12: 56PM

12: 56PM

12: 56PM

12: 57PM

12: 57PM
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by University of Arkansas faculty that identified
the Arkansas delta, and rice in particular, and the
application -- on the safety issue, the application
rate that they assunmed and | assumed woul d exactly
nmeet the phosphorus need as stated in the University
of Arkansas rice budget.

Q Ckay. Wen you are saying application rate,
is that the tons per acre?

A 60 pounds per acre of P205 that's shown in the
rice budget, and | used the nunbers fromthe
Carreira study that poultry waste has 57 pounds of
P205 per ton, and so that gives me 1.05 ton per acre
application rate.

Q We're just tal king about application rate when
you are tal king about this safety analysis; is that
nmy under st andi ng?

A We're just applying what the budget says rice
needs.

Q Ckay. Your prior opinion that was submitted
in support of the notion for prelimnary injunction
t he purpose of that prelimnary injunction was to
stop the application of litter because of perceived
heal th threats.

A Ri ght .

Q And it's my recollection that you have not

12: 58PM

12: 58PM

12: 58PM

12: 58PM

12: 59PM
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performed any anal ysis of cost associated with
abating these perceived health risks; is that
correct?
A That is correct.
Q Have you performed that anal ysis for your My 12: 59PM
15t h opi ni on?
A | have not.
Q Ckay. So there's still no nmeasure of what it
woul d cost to safely apply litter as the State has
al | eged? 12: 59PM
A There is the presunption that taking it to the
delta and applying it to cropland at recomended
rates woul d be safe, but other than that, | have not
done any health or detail ed safety anal ysis.
Q Ckay. |If you skip to Page 214 of your prior 12: 59PM
deposition, Lines 3 through 6. During our
di scussion we identified that part of the proper
econom ¢ anal ysis woul d be | ooking at the inpact of
the State's proposed injunction on poultry grow ng
operations. Do you renenber that testinony? 01: O0PM
A Yes.
Q | believe your answer was on integrators and
consurers as wel | ?
A Yes.
Q Did you do that as part of your May 15th 01: 0O0PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 151 of 190

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

151
opi ni on?
A Was not asked to, did not do it.
Q Ckay. W al so discussed the inpact that this
injunction that the State had requested woul d have
on supply and demand of poultry production? 01: 00PM
A Uh- huh.
Q I's that sonmething that you | ooked at as part
of your May 15th anal ysis?
A Again, | was not asked to and | have not.
Q Ckay. | think M. Elrod touched on this 01: 01PM
earlier. |If you junp to Page 22 of your May 15th
report, it's Paragraph 56.
A Ckay.
Q You' re discussing, the | ast sentence of that,
in the RWconfined poultry operations account for 01: 01PM
nost of the recoverabl e nanure.
A Yes.
Q And you defined that, but | didn't necessarily
foll ow your definition of recoverable manure. Could
you define that for nme? 01: 01PM
A I"'msinply saying that | used the word as it
was used in the NRCS report, and Footnote 49, that
provides a pretty lengthy definition of what they
mean by recoverability.
Q Ckay. Can you -- do you renenber what's 01: 02PM
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contained within this definition in this NRCS
report?

A They're largely referring to what cones from
confined ani mal operations, which neans the cowcalf
operations woul d not be recoverable by their
definition, but the waste froma poultry operation
or a hog operation would be or a cattle feed lot. |
don't think there are any current cattle feedlots in
t he wat ershed; used to be way back but --

Q So any nmanure that was generated by sonet hi ng
other than a confined ani mal feeding operati on would
be unrecoverable litter; is that what | understand?
A You can go to this to get the exact
definition, but I think that's close enough. That's
as close as | can get w thout reading you verbatim
there a long definition

Q Your opinions regarding recoverabl e nanure and
unrecoverabl e manure, have they remai ned constant

t hr oughout your report?

A Yes.

Q The hundred hours or so you spent preparing
this report, those opinions have renai ned t he sanme?
A Yes. It's pretty much foll owed this USDA
definition.

Q Ckay. Looking at the materials that you had

01: 02PM

01: 03PM

01: 03PM

01: 03PM

01: 03PM
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produced with your May 15th report, there were other
drafts of your report included anong those
docunents. Do you recall producing those prior
drafts?
A Yes. Wll, | didn't produce them They 01: 04PM
produced themon ny behal f, | guess.
Q Ckay. You provided themto the State's
attorneys and the State's attorneys --
A | asked themto keep it because there's a real
tight limt on ny E-mail box and things quickly fill 01: 04PM
it up.
Q Ckay. Anong those docunents there was an
April 8th, 2008 E-mail fromyou to Mss Xidis, M.
Riggs, M. Garren and M. Baker. Do you recall that
E-mail ? 01: O5PM
A May | see it?
Q Sure. W probably need to mark that but --
A Yes.
Q Wth regard to this recoverabl e versus
unrecoverabl e manure, there's sone opinions that 01: 05PM
appear on Pages 7 and 8 of this April 8th draft that
don't seemto have nmade it into your May 15th draft.
A Ckay.
Q If you could, could you explain to ne the
table in Paragraph 31 of the April 8th draft? As I 01: 06PM
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understand this, and let nme just explain what |
think I see. In the first column you've got the
years 1982, 1987, 1992, 1997.
A Ri ght.
Q In the second col um you have pounds of manure 01: 06PM
phosphorus as excreted fromall |ivestock on farns?
A Ri ght.
Q Is it ny understanding that that woul d include
recover abl e and unrecoverabl e pounds of manure?
A Yes. 01: 06PM
Q Ckay.
A Using their definition
Q Ckay, and that's the NRCS definition?
A Ri ght.
Q Ckay, and then the third columm we have pounds 01: 06PM
of recoverabl e manure phosphorus in excess of crop
upt ake and pasturel and applied over farns?
A Al so their definition and their nunbers.
Q Expl ain the rel ationship between these two
col ums. 01: 07PM
A These are all USDA cal cul ations, and they're
all included in Excel files that | forwarded, and
there are a whol e bunch of different colums in al
of that in their county |l evel data, but as
understand it, it's just what it says, that the 01: 07PM
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mddl e colum is a total pounds of phosphorus from
all livestock on farns, hogs, chickens, cows,
everything they included in their study, and then
t hey cal cul ated the pounds recoverabl e and, again,
that is largely fromconfined operati ons. 01: 07PM
Q Ckay. So the second colum all manure; the
third colum just recoverable manure; is that
correct?
A Phosphorus in both cases.
Q Ckay. Well, phosphorus, phosphates in 01: 07PM
recoverabl e manure, all manure?
A Ri ght.
Q Ckay, and goi ng down t hrough each of these
years, 1982 through 1997, it appears that the
recoverable portion of this is only about a third of 01: 08PM
the total phosphorus. Wuld you agree with that?
A Yes, by their definition.
Q By their definition, okay. Wuld you skip
over to | think Paragraph 33, the table on Page 8.
A Ckay. 01: 08PM
Q W' ve got a sinilar table, except it's for
ni trogen.
A Uh- huh.
Q And the questions | just asked about this
other table on Page 7 would apply also to this table 01: 08PM
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on Page 87

A Yes. These are all USDA cal cul ati ons.

Q Ckay. So this is conparing all manure versus
recover abl e nmanure?

A These are the calculations that underlie their
U S maps.

Q Ckay, and looking at this, it's on the
nitrogen table, the recoverable portion is only
approximately half of the total; is that correct?

A Correct.

Q Ckay. Can you tell ne why these tables were
renoved from your draft report and were not included
in your May 15th opi ni on?

A They have not updated these, and | understand
there are issues connected with how they cal cul at ed
t hese nunbers and how t hey defined recoverabl e and
other factors, and I was told by the USDA economi st
that they had not updated them because the engi neers
had changed sonme of the technical coefficients a
little bit, so | decided to renove them and in a
way it was duplication with the maps, too, and they
are provided in Excel files --

Q Ckay.

A -- somewhere.

Q Ckay, and you believe those were produced --

01: 08PM

01: 09PM

01: 09PM

01: 09PM

01: 10PM
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1 A Yes.
2 -- in your considered material s?
3 Yes.
4 MR HXON:. |I'mbeing told we need to
5 change tapes, so let's take a little break. 01: 10PM
6 VI DEOCGRAPHER:  We're now of f the Record.
7 The tine is 1:10 p.m
8 (Following a short recess at 1:10 p.m,
9 proceedi ngs continued on the Record at 1:16 p.m)
10 VI DECGRAPHER: W are back on the Record. 01: 16PM
11 The tine is 1:16 p.m
12 Q Ckay. Dr. Taylor, we left off with why these
13 tables in your April 8th draft have been renoved
14 fromyour May 15th report, and can you tell ne who
15 i nforned you of these issues with these 01:17PM
16 cal cul ations?
17 A Mark R baudo, R-1-B-A-U-D-O who was one of
18 the authors of the study, and | contacted himto see
19 if he had updated with the '02 census, and he said,
20 no, the study ended but the engi neers have changed 01: 17PM
21 their technical coefficients sone, and that's kind
22 of where it was dropped.
23 Q Ckay. Did the State's counsel have any i nput
24 as to whether these tables renmained in the report or
25 were taken out of the report? 01:17PM
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1 A They did not. As | nentioned, they underlie

2 the charts here, so inplicitly the data are still

3 t here.

4 Q Ckay. Wiile we're in this April 8th report,

5 let's skip over to Page 18 and Paragraph 50. 01: 18PM
6 A Ckay.

7 Q You' ve got here a definition of waste, and

8 then the final sentence of this paragraph reads, by

9 this definition, poultry litter is a waste if it

10 costs nore to use where it is produced than it is 01: 18PM
11 worth as a soil amendnent.

12 A Yes.

13 Q Did you performany analysis to support that

14 st at ement ?

15 A As | nentioned earlier, | have not done 01: 18PM
16 detail ed anal ysis on the on-farm econom cs of

17 commercial fertilizer and/or litter application in

18 the | RW

19 Q Ckay, and why were those anal ysis not done?
20 A | was not asked to. 01: 18PM
21 Q Ckay. Can you tell nme why this paragraph was
22 renoved from your May 15th report?
23 A | just thought it got sidetracked with
24 econom ¢ definition, which is not necessarily
25 rel evant here. 01: 19PM
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Q Ckay. Can you el aborate on that? 1'm not
foll owi ng what you are sayi ng.

A Well, this really goes to the on-farm
econom cs of it and not the major issues of the
litigation as | see it but, you know, | have no
problemincluding it. It is a-- it wuld be a
standard way an econom st woul d define waste if they
were asked to. | haven't found a reference in nmany
articles, but this is how an econon st woul d define
it in the context of crop production.

Q Ckay. That's how an econoni st woul d define
it, but you didn't performthat analysis?

A Correct.

Q As we've discussed, that analysis would be
part of a proper econom c accounting; is that
correct?

A A full-blown econom c anal ysis as an economi st
would do if they had unlinited funds in a research
budget .

Q Ckay. You weren't asked to do that --

A No

Q -- for this? Ckay. Let's skip back to your
May 15th report. Go to Page 36, the table that's in
Par agraph 73.

A Ckay.

01: 19PM

01: 19PM

01: 20PM

01: 20PM

01: 20PM
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Q Just go down the |ist and describe what these
various costs represent and where you obtai ned these
numnber s.

A As stated here and as |'ve said before, they
were all obtained fromthe Carreira study, and this
is exactly as they were reported. They didn't

provi de detailed definition and, therefore, | do not
have, but they had the anortized capital cost for a
conveyor belt, bobcat and a trailer and a truck to
pull atrailer. The site cost would be office,
scales, land and infrastructure, operating, record
keepi ng, supervision and a field foreman to
supervise all of this, and then all of the other
costs, which are the large part of it, obtaining
litter fromthe farm which they assuned was worth
$7, $2 toload it in a truck, $2 to unload it froma
truck, $2 to clean out the truck for the unbal ed
litter, $3 a ton to store it in a building and $2 to
take it out of the building and put it on a
spreader, then the application to land $7, and
disking the litter and waste in, $6. Then they had
a per mle charge on top of all of this.

Q Ckay, and | guess ny question, what | was
trying to get at, |I'mwanting to understand what

t hese nunbers represent apart fromthe descriptions

01: 21PM

01: 21PM

01: 21PM

01: 22PM

01: 22PM
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contained in the table itself, and is it ny
understandi ng that you don't know what is contained
wi thin these nunbers apart fromwhat was contai ned
inthe Carreira report?
A That is correct. 01: 22PM
Q And you don't know what inputs were put into
t hese or how these nunbers were arrived at?
A That's correct.
Q Ckay. |If we look at the other costs,
obtaining litter fromthe farm$7 -- 01: 22PM
A Uh- huh.
Q -- what's your understanding of that cost?
A That -- whatever is in the Carreira study. |
assune it would be taking the litter out of the
house, which doesn't have a full $7 charge, but that 01: 23PM
is what the grower would get for the litter in the
house.
Q Ckay. So that cost, if |I'munderstanding
correctly, would be the integrator paying the grower
$7 a ton for the litter? 01: 23PM
A Well, not necessarily the integrator.
\Whoever .
Q Whoever ?
A \Whoever .
Q So it's the value of the litter? 01: 23PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 162 of 190

© 00 N oo o b~ w N P

N RN NN NN R R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

162
A It is the gross val ue.
Q Gross value, okay. W go back to your Apri
8th report, Page 56 or pardon ne, Page 20, Paragraph
56. It looks like nost of these sane nunbers are in
Table 3 that's contained in the April 4th draft. 01: 24PM
A Yes. | went back and included the capital
costs that | had overl ooked in the draft.
Q Ckay, and why were those additional costs
i ncl uded?
A Because Carreira included them 01: 24PM
Q Ckay. So why were they omitted fromthe April
8th draft?
A Just an oversight on ny part.
Q Ckay. Part of -- as | understand it, part of
t he purpose for these various calculations is your 01: 24PM
cal cul ati ng a nunber for unjust enrichment.
A Yes.
Q Is that correct? Wat's your understandi ng of
unj ust enrichnent?
A Sinply that if they had factored in the cost 01: 24PM
of transporting the litter and waste out of the
wat ershed -- well --
Q | guess ny question is, why have you
cal cul at ed t hese nunbers?
A Because | was asked to address the unjust 01: 25PM
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enrichnent issue.
Q Ckay, and what is your understandi ng of the
unj ust enrichnent issue?
A These are the costs that the integrators
avoi ded by not transporting a specified anmount of 01: 25PM
litter out of the watershed by year
Q Ckay. So it's your understanding it's a
danmage nunber; would that be correct?
A Yes.
Q Ckay, and it's ny understanding that it's -- 01: 25PM
your early testinony was that you used the highest
costs anong the various studies that you | ooked at
or various sources?
A These, yes, are a little bit higher than the
ot her ones and nore conplete, a lot nore itenms than 01: 25PM
t he ot her studies.
Q So it's my understanding that you used the
hi ghest cost to cal cul ate a danage nunber; is that
correct?
A | took the cost estimate that | thought was 01: 26PM
t he best one that had been done with all of the
detail and used it as opposed to the others which
did not have this detail and/or were older than this
st udy.
Q And those were the highest costs? 01: 26PM
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A That's the way they ended up, yes.
Q Ckay.
A Well, out 3 or 400 mles or so.
Q Ckay. Let's look at Table 4 in your May 15th
report. 01: 26PM
A Ckay.
Q Tell me how the nunbers in this table were
cal cul at ed
A Tabl e 4?
Q It's Page 38 of your May 15th report. 01: 27PM
A Ckay. Well, the exact fornula that | used are
all included in the Excel spreadsheet that |
provi ded that had sonme of the appendi x tables and
think even sonme that | didn't include in this
appendi x, but they're in the Excel file. | took -- 01: 27PM
| assuned that the Carreira nunbers applied to '07.
It was published in late '07. | couldn't target the
precise year. | assuned that it applied to 2007,
and Table 4 has a real calculation that overlays a
nom nal calculation. | had these costs only for 01: 27PM
'07, and nowhere do we have a consistent tine series
on litter hauling costs by year going back in tine.

So one cal culation was to take these nunbers
and use a transportation cost index published by BLS
to hi ndcast them back to 1988, and then this al so 01: 28PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 165 of 190

165
1 i nvol ves suppl emental application of comerci al
2 fertilizer to neet the nitrogen and potassi um needs
3 of rice not net by the litter, so | had a
4 calculation there that foll owed exactly the Arkansas
5 budgeted information. So the real calculation that 01: 28PM
6 overlays that other just puts everything in current
7 doll ars, and the Consuner Price | ndex was used for
8 that, which is the standard way of doing it, rea
9 versus nom nal dollars.
10 Q Ckay. So in the description of Table 4 where 01: 29PM
11 it says real in 2008 dollars --
12 A Uh- huh
13 Q -- that brings all of these calculations up to
14 20087
15 A Ri ght, w thout any interest of any Kkind. 01: 29PM
16 Q Ckay. So let me understand. A 2008 doll ar
17 versus a 1988 dollar?
18 A Uh- huh
19 Q What's the rel ationship between those two?
20 A Well, inflation. To give you another exanple, 01: 29PM
21 | remenber paying $2 a gallon for gasoline in
22 Montana in 1980 sonmething. Adjusted for inflation
23 $4 nowis less, and this is just an inflation
24 adjustrent, so that the nunber for hauling it 200
25 mles in 1988, which is 14 cents, that is expressed 01: 30PM
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in our dollars and not 1988 dollars. 1In 1988
dollars it might be five cents.
Q Ckay.
A | reported the indices that | used.
Q | guess I'm-- so this 14 cents, 1988, 200 01: 30PM
mles is $208?
A Ri ght.
Q And your testinony is that would likely be a
| ower nunber?
A In -- 01: 30PM
Q In 1988 doll ars?
A And the nominal terns as opposed to real
t hose cal cul ations are included in the spreadsheets
and other tables that are there.
Q Ckay. If we go down the list in the 200-mle 01: 31PM
colum --
A Uh- huh.
Q -- the $1.13 would likely be less in 1989
dol I ars?
A Yeah, 50 cents or sonething. 01: 31PM
Q And the $7.31 would likely be less in 1990
dol I ars?
A Ri ght .
Q Ckay. So for purposes of this, these
calculations, all of these are inflated 2008 01: 31PM
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dollars; is that ny understandi ng?
A That is correct.
Q Ckay. |If you go back to your April 8th report
on Page 21, again, it's Table 4, all of these
nunbers appear to be different, except that we've 01: 31PM
got real in 2007 dollars. |Is the difference between
the nunbers in Table 4 in your May 15th report and
your April 8th draft, is it just the difference
bet ween the 2008 dol | ars and the 2007 dol | ars?
A No. As | mentioned in nmy E-mail, | had not 01: 32PM
doubl e checked all ny calculations, and | found sone
m st akes and corrected those.
Q Ckay. So there --
A There were mistakes in the draft.
Q In the April 8th draft? 01: 32PM
A Ri ght.
Q What were those m st akes?
A | don't recall exactly, but I went through and
t horoughly checked all of the fornula that are
hi dden in the Excel file, whether or not you can 01: 32PM
unhi de t hem
Q Ckay, and you believe that Excel file was
produced to the defendants?
A | think so. If not, | wll.

M. XID'S: Wat was your question? 01: 32PM
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MR RIGES: Was the Excel file produced to
t he def endant s?

M5. XIDI'S: Should have been, yeah.
A Shoul d have been.
Q Al right. Let's look at Table 5. 01: 32PM
A Ckay. New or ol d?
Q Let's ook at new first.
A Ckay.
Q Before we do that, on Table 4 new, are the
nunbers in this table cal cul ated using the nunbers 01: 33PM
that were contained in the Table 2 on Page 367?
A Yes, as | have descri bed.
Q Ckay. So it's ny understanding that this
table would assunme that litter -- that the grower
was paid the $7 a ton for the litter? 01: 33PM
A If you're talking in real 2008 dollars.
Q Ckay. If that's what the calculation or the
nunber represents, that's what we're discussing.
What's the significance of the 1988 date?
A None in particular. | just kind of drew a 01: 34PM
line on how far to go back. | didn't know whet her
it should be '05 or 1970, but twenty years back just
seenmed far enough to ne, and the plaintiff attorneys
didn't indicate otherw se.
Q Ckay. So what factors did you take into 01: 34PM
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consideration in determning this 20-year tinme

peri od?

A Not hi ng really, except | know you can only go
back so far in tinme, statute of limtations, and
figured this was going back too far, and about 1988
is when it becanme -- when it was recogni zed that we
had a problemin phosphorus in high density poultry
areas and, you know, that date is when | went to
Auburn, and it was sonetine shortly after that when
| learned that the issue of concern to NRCS and
others was not nitrogen in poultry as it had been in
the '70's but phosphorus, so -- but there's no
really hard reasoni ng behi nd pi cki ng 1988.

Q Ckay. Your Table 4 has various cal cul ations
for 200 mles, 250 miles, up to 325 mles.

A Uh- huh.

Q Your prior opinion was based on a 100-mile
radi us fromthe watershed?

A That was just getting it out of the watershed,
and that was an exanple, and a footnote said it can
be nore or | ess dependi ng on haul i ng distance.

Q Ckay. So the distances contained in the Table
4, is that related to this assunption that this
l[itter would be hauled to eastern Arkansas?

A Wel |, here rather than picking one point 100

01: 34PM

01: 35PM

01: 35PM

01: 35PM

01: 36PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 170 of 190

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

170

mles and then sinply saying you can scale it up or
down, | picked these different distances, and those
di stances are -- | approximated as distance to the
different counties in the delta area identified in
the Carreira study.

Q Ckay.

A So Lonoke is the closest and Poi nsett is the
nost distant as | recall.

Q Let's go on to Table 5. Explain how these
cal cul ati ons were made

A Ckay. The Carreira study indicated how nuch
coul d be haul ed, used on rice in the different
areas. So just assum ng we wanted to haul out

350, 000 tons, not all of that could be used in
Lonoke County, the closest one. You could go up to
all of the rice acreage in that county, and then you
woul d go to the next one over and end up with sone
of it up in | think Poinsett County.

So | took the nunmbers on how much coul d be
used on rice in each area, and that is behind these
cal cul ati ons, and those distances are definitely in
t he spreadsheet, | nmean the quantities, how nuch
could be applied in each county is in the Carreira
study and reflected in ny spreadsheet cal cul ation

Q Ckay. Explain to ne how the nunbers in Table

01: 36PM

01: 37PM

01: 37PM

01: 37PM

01: 38PM
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4 were used in Table 5.

A This shows the -- Table 4 shows the per ton
cost, like the first nunber, the per ton cost of
hauling it 200 miles in 1988, and so there's only a
certain amunt we could use in 200 mles, and let's
say 350,000 tons. Not all of that can be used
within 200 miles. So | take the 14 cents tinmes what
can be used in 200 mles, and then we have nore, and
we go to the 250 niles, which is 569, and keep
nmoving in that fashion until we get the aggregate
cost of hauling 350,000 tons out in 1988.

Q Ckay, and this is assuming that all of this is
being transported fromthe Illinois R ver watershed
to these various counties in eastern Arkansas?

A Identified in the Carreira study.

Q As part of your analysis, did you anal yze
whet her there was a viable market in eastern
Arkansas for 350,000 tons of litter?

A | only did what Carreira and others did and
assumed that there was a viabl e narket there and
that it would be used on the sane acreage of rice
that they indicated in their study.

Q Ckay, and did Carreira -- the Carreira report
did not cover a 20-year period; is that correct?

A That's correct.

01: 38PM
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Q It |ooked at a single year?
A Ri ght.
Q Ckay. Did you nake any kind of adjustnents
between the Carreira report and this Table 5
regarding -- 01: 40PM
A Changes i n acreage?
Q Yeah, those types of things.
A | did not. That can be done, and | nentioned
that this calculation can be refined, but | did not
do that. 01: 40PM
Q Did you do any analysis regarding -- | guess
the end user in these eastern Arkansas counti es,
what woul d be their incentive for using this poultry
litter as opposed to comercial fertilizer in 1988
t hr ough 20087 01: 40PM
A Just | ook at the cost of applying conmercial
fertilizer only conpared to the cost of applying
1.05 tons of litter supplenented with conmercial
fertilizer, and those cost conparisons are given
sonewhere in all of this. 01: 41PM
Q Ckay. |If we look at the 350 tons, 1988, this
3.4 mllion dollars, what does that nunber
represent, and | guess ny questionis, is that -- is
it a gross nunber; is it a net nunmber; is it
strictly a cost nunber; does it take into 01: 41PM
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consi derati on whet her, okay, sonebody hauls the
litter to eastern Arkansas, they sell it; is any
i ncome fromthat sale incorporated into this nunber?
A Only as reflected in the Carreira study.
Q Ckay. The Carreira study again | ooked at 01: 41PM
20077
A Right, but, again, |'ve hindcast all of these.
Q Ckay.
A This | ooks at the cost. It is net.
Q Ckay, if we go down and | ook at the 2007 line, 01: 42PM
regardl ess of the tonnage, we have zeros?
A Ri ght.
Q Wy is that?
A That's because the increase in the price of
fertilizer has nore than of fset the increased cost 01: 42PM
of fuel in hauling it, and that nmeans that up to
350, 000 tons could be profitably used outside the
wat er shed
Q Ckay. So it could be profitably used in 2007?
A And ' 8. 01: 42PM
Q Ckay, and | guess --
A It's accelerating for '09.
Q Because of energy prices, commodity prices?
A A whol e host of things, but it's prinmarily the
dramatic increase in the price of fertilizer, and 01: 43PM
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all of the energy price increases are reflected nore

in fertilizer than they are in trucking costs.
Trucki ng costs you have the fuel part, but you have
a lot of non-fuel itens that are not going up as
fast. So the fertilizer is getting nuch nore

val uabl e, and the cost of fertilizer is going up
faster than the cost of trucking litter and,
therefore, the last two years it shows it would be

profitable to haul out.

Q Ckay, and | guess the inverse of that would be

| ess profitable in these prior years?

A Right, but it's now profitable, and it was not

inthe earlier years with a couple of exceptions for

| ow anpunts.

Q Ckay, and that takes ne back to the question

asked before. What's the incentive for the end user
in these eastern counties to use poultry litter as
opposed to commercial fertilizer if they're not
having to incur these transportation costs in these
earlier years?

A VWll, | tried to answer that earlier and
know we get caught up in a ot of conplex

cal cul ati ons, but in Appendix Table A there's one
calculation that's the cost of conmmerci al

fertilizer, plus the application cost, no litter on

01: 43PM

01: 43PM

01: 43PM

01: 44PM

01: 44PM
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1 rice, and in '08 it's $212 because fertilizer has
2 gone up so much, but the cost of conmmerci al
3 fertilizer to supplenent 1.05 pounds -- tons of
4 litter plus the application costs for both are a
5 hundred. The incentive for the rice farmer is the 01: 45PM
6 difference for those two, and in '08 it's $112
7 approximately an acre.
8 Q May | see that?
9 A Sur e.
10 Q If we ook at your prior, the April 8th 01: 45PM
11 report, it's on Page 22.
12 A Uh- huh.
13 Q Agai n, these nunbers are | ower?
14 A It's because of mistakes.
15 Q Ckay. Can you el aborate on the nistakes? 01: 45PM
16 A | don't recall. It was in sonme of the conplex
17 formul as where | had sonething off, but |I've gone
18 t hrough about a mllion other formulas since then,
19 and | don't renenber where the nm stake was, but --
20 Q Ckay. Just looking at this -- 01: 46PM
21 A It's something | uncovered. They didn't
22 uncover it.
23 Q It appears to be a substantial mistake. If we
24 |l ook at the first, the colum, the 50,000 ton
25 col um. 01: 46PM
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A Uh- huh.
Q If you look at the cumulative total of your
April 8th report, you' ve got $186, 000?
A Yes.
Q And if you | ook at your May 15th report, 01: 46PM
you've got 6.1 mllion dollars?
A Uh-huh, and it -- yes, it's substantial, and
it is also reflected in the Table 4 that we tal ked
about, the mstake | found. The m stake in Table 5
| think traces back to the m stake in cal cul ating 01: 47PM
Tabl e 4.
Q Is that the only nmistake? Doesn't seemlike
the Table 4 nunbers are that far off, not to this
magni t ude.
A | don't recall. | nmay have found others 01: 47PM
but --
Q Do you recall what nunber, what dollars were
used in this April 8th report?
A Well, for the real values, | used 2007, and ny
calculation only went through '07 and then | got the 01: 47PM
spring of '08 fertilizer price and | added one year
in there.
Q Ckay. So, again --
A And | changed -- when | did that, | changed
the base for adjusting for inflation from'07 up to 01: 48PM
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' 08.
Q Ckay. Your Table 5 in your May 15th report,
don't think |I've asked this, but all of these
calcul ations are 2008 dollars again; is that
correct? 01: 48PM
A I"'mgetting things out of order. Onh, here it
is. These nunbers, yes, in Table 5 are in '08
dollars, and | did not nmention that.
Q Ckay.
A Ch, down at the bottom | did, cunulative in 01: 48PM
2008 dollars w thout interest.
Q Ckay. So if we went down any one of these
colums, the 1988 nunber would be less in 1988
dollars than it is in 2008 dollars; is that correct?
A Well, generally, yes. You know, zero won't be 01: 49PM
but --
Q Right, and the zeros in these, what do they
represent in Table 5?
A Label ed Table 5 cost avoi ded, the zeros are
because there would be a profit that year, and | do 01: 49PM
have those numbers but | zeroed it out.
Q So you amended those profit nunmbers from your
unj ust enrichnent cal cul ation?
A Yes.
Q Ckay. The calculations that are contained in 01: 49PM
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the Tables 4 and 5, do those assune this centralized
| ocation that was discussed in the Carreira report?
A Yes.
Q What would that facility contain? | believe
you described it briefly with M. Elrod, but -- 01: 50PM
A Well, just Carreira, | followed the Carreira
study. They identified two possibilities, Siloam
Springs and Prairie Gove. You would have to ask
them for details.
Q Ckay. So it would be some kind of 01: 50PM
distribution facility?
A Ri ght.
Q But you don't have any detail s?
A Collection and distribution facility, but I
don't have any details on it. 01: 50PM
Q Ckay, and does that facility exist in Siloam
Springs currently?
A Not unless there's a partial one sonewhere
connected with BMP, but |I'm not aware of any centra
collection facility. 01: 51PM
Q Ckay. Sanme question for Prairie Gove?
A Sane there.
Q And woul d be the sane be true back to 19887
A Yes, definitely.
Q | guess your transportation costs, these 01: 51PM
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cal cul ati ons, does that cal cul ation include distance
fromthe farmto the distribution facility, fromthe
distribution facility to the end user, or is it just
fromthe centralized location to the end user?
A Agai n, you would have to ask Carreira for 01: 51PM
details of that, but he's showi ng the cost of
getting the litter fromthe farm loading it in a
truck and then you take it to a central collection
pl ace and unload it, and | don't know how he's
factored in the tw n hubs. 01: 52PM
Q So you don't know what the distance
represents?
A No
Q Ckay. |Is the cost of construction of this
centralized facility, is that taken into account 01: 52PM
anywhere in these calculations in Table 4 and Tabl e
5?
A I'"massuming it's anortized, meaning you take
the capital cost and the length of a life and
annualize it. 01: 52PM
Q Ckay, and anortize fromwhat point? You' ve
got Carreira, which was a one-year study, and you' ve
got --
A I'"massumng that Carreira did that because
see, they have capital costs for conveyor, bobcat, 01: 52PM
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trailer and truck, and |I'massuning that's
anortized. It would have to be to be that snall

Q Ckay, and you're assuning that those
anortization rates, the sane rates woul d apply
during your 20-year period?

A Right, and the site costs.

Q Your prior opinion in your affidavit that was
subm tted back in Novenber, additiona

transportation costs that you cal culated in that
affidavit you opined woul d be transferred to
consuners. What's your assunption with regard to
the cal culations that you' ve nmade in Table 5 of your
May 15th report?

A | have not addressed that, but |ong termyou
expect nmarkets to adjust, conpetitive markets to
adjust to changes in cost, and historically there
woul d have been a somewhat higher price for poultry
had the integrators covered all of these costs that
I've laid out, while for current year, since there's
a benefit to hauling the litter out, it would go the
ot her way, but | have not put a nunber to any of
that. | have not been asked to.

Q You haven't been asked to anal yze the inpact
that that additional cost would have on production

in 19887

01: 53PM

01: 53PM

01: 53PM

01: 54PM

01: 54PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 181 of 190

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

181

A | have not, or on consuners.

Q So you don't know how those nunbers woul d

i mpact profitability for any given year in that
20-year period for poultry production in the
II'linois R ver watershed?

A | have not cal cul ated that, no.

Q Ckay. So you don't know whether those costs
woul d have put one or nore of the integrators out of
busi ness sonetinme in that 20-year period?

A | do not have financials for the defendants.
Therefore, | cannot determ ne whether that woul d put
t hem out of business, but these costs expressed on a
per pound basis are fairly small

Q Ckay. Can you tell nme who M chael Hannenman
is?

A He's an ag economist in California.

Q Ckay. Did he have any part in the opinions in

your May 15th report?

A He did not.

Q Appears that -- well, the docunents you
produced, there was a February 28th, 2008 E- il
fromM. Hanneman to yourself, Mss Xidis and D.
Chapman. Do you know what the subject matter of
t hat conmuni cati on was?

A Al | remenber is it had to do with sone of

01: 54PM

01: 55PM

01: 55PM

01: 56PM

01: 56PM

cc332345-fdc7-4d24-bbe3-bcbh4607ac818



Case 4:05-cv-00329-GKF-PJC  Document 2078-3 Filed in USDC ND/OK on 05/18/2009 Page 182 of 190

© 00 N oo o b~ w N P

N RN NN NN RBR R R R R R R R R R
o A W N P O © 0O N o o0 M W DN O

182

the external costs, not the hauling costs but nore

t he environnental and/or health costs.

Q Ckay. Sone of the cost issues that you were
not asked to look at for your May 15th report?

A Correct.

Q Earlier this nmorning when you were testifying
regarding this contract that was provided to you by
a grower in Alabama, the Pilgrims Pride contract,
you nmade reference to your report. Wat were you
referring to then if you recall?

A A report | authored on restoring economc
health to contract poultry production that was based
| argely on Al abanma farm busi ness anal ysi s,

associ ation records of profitability or |ack thereof
for contract production

Q Ckay. Was --

A It's in ny reference list.

Q Ckay. It's something that was produced in
your materials in this lawsuit?

A It's referred to. | don't know that it was
produced in this one.

Q Ckay. Is it sonething that you used in

form ng your opinions in your May 15th report?

A No

Q You also testified earlier that you had spoken

01: 56PM

01: 58PM

01: 58PM

01: 58PM

01: 58PM
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with scientists about narket resistance with regard
to this eastern Arkansas Carreira report.

A Just in general, not associated with the I RW
Q Who were those scientists?

A Wel |, had many di scussions on and off with ny
pl ant pat hol ogy col | aborator, Dr. Rodrigo Rodriguez
Cabana.

Q That's a nout hf ul

A That's a nout hful, yeah. Rod for short.

Q What was the substance of those conversations?
A Wel |, highly varied because he did work on
using poultry litter and, as | nmentioned, with sone
of his potions to suppress the bad soil-borne

organi sns that are a problemin the South with nost
any field crop, and the problemfor himis that
there's no uniformty in the poultry litter, which
is also an i ssue here, and to nmake this kind of
system work, you would have to have testing to know
the actual N, P and K content of the litter so that
the rice farner, cotton farner or whatever woul d

t hen know how nuch commercial fertilizer to use to
supplerment it, and that's always an issue, but the
testing is pretty quick and can be done

i nexpensi vel y.

Q Are those issues reflected in the cal cul ations

01: 59PM

01: 59PM

02: 00PM

02: 00PM

02: 01PM
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in your Tables 4 and 5?

A That's such a small cost, it would be sone
deci mal way over here.

Q Ckay. Any other market resistance issues that
you' ve di scussed with Rod or anyone el se?

A That is the primary issue that we've di scussed
on and off for nmany years, |long before |I got

involved in this litigation

Q Earlier with regard to the question that M.

El rod had asked, you made a statenent that you're

not sure how the ESWsettlenent figures into use of
litter. Do you recall that statenent?

A | recall a discussion about the ESW but |
don't recall that exact statement.

Q Ckay. What is your -- just based on ny notes,
we were discussing the oligopsony and nbnopsony

i ssues.

A I do not understand the role that growers
played in that settlenent. He indicated --

suggested there were grower neetings and all kind of
things and the growers agreed to this, and that's
what | was unaware of.

Q Ckay. You also testified earlier that growers
were able to obtain a fair return on their

i nvestments until the mid 1990's. Can you el aborate

02: 01PM

02: 01PM

02: 02PM

02: 02PM

02: 03PM
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1 on what happened in the nmd 1990's that would have
2 changed t hat ?
3 A VWell, that informati on cones fromfarm
4 managenment specialists, and they pointed to the md
5 1990's, and certainly we've -- there's no detailed 02: 03PM
6 public information on grower returns or even grower
7 pay per pound like what is in Agri Stats, but the
8 Al abama Farm Busi ness Anal ysi s Associ ati on indi cates
9 that, with proper econoni c accounting, they're
10 barely getting mni numwage, the participating 02: 03PM
11 growers, and they have those detail ed records since,
12 oh, '"95 or '96. | think it's a conbi nati on of
13 t hi ngs, industry expansion slowed down, but also
14 that is when tunnel ventilation -- a push behind
15 tunnel ventilation and the rmuch nore expensive 02: 04PM
16 equi pment in the house took off, and that pushed
17 sone of the farners back into a debt cycle and so
18 forth. [It's a conbination of factors that | think
19 led to that.
20 Q Whul d any of those factors include the 02: 04PM
21 government regul ation of poultry litter?
22 A No, not to any significant degree.
23 Q As part of your May 15th opinions, did you
24 anal yze the relationship between the poultry
25 operations in the Illinois R ver watershed and 02: 05PM
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cattl e operations?

A VWll, M. Elrod and | went over a |lot of that,
that nost of the operations have cow cal f

operations, and historically they have used the
litter, applied it to the pasture and hay |and, and
that had some gross value. Going way back in tine,
it had a lot of value, and now it has nmuch | ess
value. So it does factor into their overal
operation, but as |I've also indicated, | have not
anal yzed in detail the on-farm economcs of litter
application in the | RWbecause | wasn't asked to.

Q And that woul d include use of poultry litter
in non-poultry operations?

A It would involve looking at the poultry
operation and the cowcalf operation together.

Q Ckay, and cow- cal f operations independent of
any poultry operation?

A O poultry operation, cowcalf litter applied,
cowcalf without litter applied or with part of it
applied or cowcalf with commercial nitrogen, with
urea applied rather than the poultry waste.

Q Ckay, and in short, none of that anal ysis was
done?

A I was not asked to. | have not done it.

MR H XON: | believe that is all that |

02: 05PM

02: 06PM
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have. Thank you.
MR RIGES: Ddyou have questions?
MR TUCKER Ww, we're still here. |I'm
just teasing. No, | don't. Mne were covered and
t hen sone.
MR RIGES: Let's take a break. W might
be fini shed.
VI DEOGRAPHER: W' re now off the Record.
The tine is 2:07 p.m
(Following a short recess at 2:07 p.m,
proceedi ngs continued on the Record at 2:10 p.m)
MR RIGES: W have no questions, and we'll
informthe witness you have the -- you'll get a copy
of the transcript of your deposition, and we want
you to read and sign it.
THE W TNESS: Ckay.
(Wher eupon, the deposition was

concluded at 2:10 p.m)

02: 07PM
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02: 10PM
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SI GNATURE PAGE

|, Robert Taylor, PhD, do hereby certify
that the foregoing deposition was presented to nme by
Lisa A Steinneyer as a true and correct transcript
of the proceedings in the above styled and nunbered
cause, and | now sign the sane as true and correct.
W TNESS ny hand this
, 2008.

ROBERT TAYLCR, PhD

SUBSCRI BED AND SWORN TO before ne this
day of , 2008.

Notary Public

My Comm ssi on Expires:
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1 C ERTI F I CATE
2
3 | STATE OF OKLAHOVA )
| ) SS.
COUNTY OF TULSA )

|, Lisa A Steinneyer, Certified
Short hand Reporter within and for Tul sa County,
State of Okl ahoma, do hereby certify that the above

© 00 N O 01 b

named W tness was by nme first duly sworn to testify
10 the truth, the whole truth and nothing but the truth
11 in the case aforesaid, and that | reported in

12 st enograph his deposition; that ny stenograph notes
13 were thereafter transcribed and reduced to

14 typewitten formunder ny supervision, as the sane
15 appears herein.

16 | further certify that the foregoing 188
17 pages contain a full, true and correct transcript of
18 the deposition taken at such tinme and pl ace.

19 | further certify that | am not attorney
20 for or relative to either of said parties, or

21 otherwise interested in the event of said action.

22 W TNESS My HAND AND SEAL this 22nd day
23 of July, 2008.
24

LI SA A. STEI NVEYER, CRR
25 CSR No. 386
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